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I 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

All Docket Entries 

11/ 5/47 Complaint dated 11/5/47 re: Pilot Cert. 15681. 

11/14/47 Complaint Received. Answer due 11/24/47. 

11/18/47 Statement requesting hearing. Answer filed. 

12/ 5/47 Notice of hearing to be held 12/17/47 at Los 
Angeles, California. 

12/ 9/47 Hearing changed to 12/19/47 at 9:00 in Los 
Angeles, California. 

1/ 7/48 Transcript of hearing held 12/19/47 and 12/20/ 
47, Vol. I, pp. 1-122, Vol. H, pp. 123-139. 

2/18/48 Initial Decision. 

3/ 5/48 Request from Administrator for certain criti¬ 
cism to be struck from Initial Decision. 

3/17/48 Request for extension of time for filing excep¬ 
tions — ALP A. 

4/ 1/48 Exceptions to the Examiner’s Report, Defend¬ 
ant. 

4/ 9/48 Request for time in order to Respond to Defend¬ 
ant’s Exceptions. 

6/ 3/48 Notice of oral argument to be held 6/21/48. 

6/10/48 Notice of postponement of Oral Argument to 
7/12/48. 

6/ 7/48 Notice of oral argument received by C. A. A. 

6/14/48 Notice of postponement of Oral Argument re¬ 
ceived by C. A. A. 

6/17/48 Telephone Brown to Woodmansee — 45 min. al¬ 
lotted each party. Admin, to open and close. 
Answer to telephone received from Wood- 
mansee inquiring. 

7/20/48 Transcript of oral argument, Washington, D. C. 

10/26/48 Opinion attached to Order No. S-182. 

10/26/48 Certificate revoked effective 11/5/48 (S-182). 
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11/ 2/48 Defendant’s Petition for Stay of Board’s Order 
and Argument in support of Petition. 

11/ 9/48 Order denying Petition to Stay the Board’s Or¬ 
der of Revocation (S-186). 

11/15/48 Receipt card — Order of the Board. 

11/ 2/48 Receipt card — Order of the Board. 

Filed Nov. 5,1947 

1 BEFORE THE CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

Docket No. SR-1987 
T. P. WRIGHT 

Administrator of Civil Aeronautics, 

Plaintiff, 

vs. 

CHARLES ROBERT SISTO, 

Defendant. 

Complaint 

Plaintiff brings this action pursuant to the provisions of 
the Civil Aeronautics Act of 1938, as amended, (52 Stat. 
973; 49 U. S. C. 401 et seq.) and alleges that: 

I 

Defendant, during all times mentioned herein, was holder 
of Pilot Certificate No. 15681, with Airline Transport Pilot 
Rating. 

H 

Defendant, on or about October 8,1947, piloted, as Cap¬ 
tain in Command, a Douglas C54A-DC aircraft identified as 
NC 90432 on an American Airlines’ scheduled passenger 
flight, and, in the vicinity of Mt. Riley, New Mexico, by en¬ 
gaging and then disengaging the gust lock mechanism, 
causing said aircraft to perform half of an outside loop, 
carelessly or recklessly operated said aircraft and endan¬ 
gered the lives and property of others, contrary to the pro¬ 
visions of Section 60.102 of the Civil Air Regulations. 
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III 

Defendant, on the flight referred to in paragraph II, oc¬ 
cupied a seat in the pilot’s compartment and failed to keep 
his seat safety belt fastened throughout his occupancy of 
said seat, contrary to the provisions of Section 61.7803(b) 
of the Civil Air Regulations. 


IV 

By reason of the foregoing facts, as alleged in paragraphs 
II and III of this complaint, Defendant demonstrated a dis¬ 
regard for the principles of safety with respect to the op¬ 
eration of aircraft, and a lack of the discretion and good 
judgment necessary for the holder of an airman certificate 
with Airline Transport Pilot rating. 

2 WHEREFORE, Plaintiff requests that any air¬ 
man certificate now held by Defendant be suspended 
or revoked. 

Dated this 5th day of November, 1947. 

R. E. Elwell 
R. E. Elwell 
General Counsel 

Civil Aeronautics Administration 
Filed Nov. 20,1947 

10 3336 Sherboume Dr. 

Culver City, Calif. 

Nov. 18,1947 

Merrill Armour 
Assistant Chief Examiner 
Civil Aeronautics Board 
Washington, D. C. 

Dear Mr. Armour: 

A copy of a complaint against me in docket no. SR-1987, 
signed by Mr. R. E. Elwell, general counsel of the Civil 
Aeronautics Administration, was received by me Nov. 13, 
1947. 



I hereby generally deny each and every allegation as set 
forth in paragraphs nos. 2-3 & 4 of the complaint filed 
against me by the Administrator of the Civil Aeronautics. 

I am attaching a signed statement requesting a hearing 
in this matter. 

Very truly yours, 

C. R. Sisto 
C. R. Sisto 

Enclosure— 

• • • • 

12 Notice of Hearing 

To: Mr. Charles Robert Sisto (Registered) 

3336 Sherbourne Drive 
Culver City, California 
Mr. W. P. Kilgore (Registered) 

Air Line Pilots Association 
3145 West 63rd Street 
Chicago, Illinois 

Glen D. Woodmansee, Counsel for the 
Administrator of Civil Aeronautics 
R. E. Elwell, General Counsel for the 
Administrator of Civil Aeronautics 

Please take notice that on Wednesday, the 17th day of 
December, 1947, at 10:00 a.m., at a place to be announced 
subsequently, in Los Angeles, California, a hearing will be 
conducted before a trial examiner designated by the Civil 
Aeronautics Board to preside at the above entitled pro¬ 
ceeding. 

Said hearing will be held pursuant to a complaint filed by 
the Administrator of Civil Aeronautics on November 5, 
1947, containing specific allegations and requesting that the 
Civil Aeronautics Board determine the facts and suspend 
or revoke Defendants airman certificate. This hearing is 
authorized by the provisions of section 609 of the Civil 
Aeronautics Act of 1938, as amended. 

A copy of the complaint is attached to this notice. 
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Defendant has the right to appear at the hearing in per¬ 
son and by counsel and to present evidence in his behalf. 
Dated this 5th day of December, 1947. 

Joseph C. Caldwell, Jr. 

Trial Examiner 

Attachment 

ec: Alderson Reporting Company (2) 

A-18, B-110 
ad 

• • • • 

13 Xotice Changing Date and Time of Hearing 

To: Mr. Charles Robert Sisto (Registered) 

3336 Sherbourne Drive 
Culver City, California 
Mr. W. P. Kilgore (Registered) 

Air Line Pilots Association 
3145 "West 63rd Street 
Chicago, Illinois 

Glen D. Woodmansee, Counsel for the 
Administrator of Civil Aeronautics 
R. E. Elwell, General Counsel for the 
Administrator of Civil Aeronautics 

Pursuant to an agreement between the parties, the hear¬ 
ing in this case, scheduled to be held on December 17,1947, 
at 10:00, in Los Angeles, California, notice of which was 
dated December 5,1947, is hereby cancelled. 

Said hearing will be held instead on Friday, the 19th day 
of December, 1947, at 9:00 a.m., in Room 324, the Federal 
Building, 312 North Spring Street, Los Angeles, California. 
Dated this 9th day of December, 1947. 

J. C. C. Jr. 

Joseph C. Caldwell, Jr. 

Trial Examiner 

ce: Alderson Reporting Company (2) 

306 9th St., N. "W., "Washington, D. C. 

A-18, B-110 
ad 
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14 Registered — Air Mail 
Mr. Charles Robert Sisto 
3336 Sherboume Drive 
Culver City, California 

In Re: Docket No. SR-1987 


Dear Mr. Sisto: 

This is to give notice and advise you that the Adminis¬ 
trator of Civil Aeronautics, when the subject case is con¬ 
vened for hearing, will move to amend the complaint in the 
following respects: 

(1) By striking the word “piloted” in the first line of 
the second charge of the complaint and substituting 
in lieu thereof, the word “operator”; 

(2) To charge you with failure to have a currently-effec- 
tive Medical Certificate on October 7,1947, and for a 
period of six months prior thereto; 

(3) To bring to the attention of the Civil Aeronautics 
Board, the fact that your pilot certificate was re¬ 
voked on April 26, 1935, and to request the Civil 
Aeronautics Board, in making its decision in this 
case, to take this fact into consideration; and 

(4) To bring to the atention of the Civil Aeronautics 
Board, the fact that your pilot certificate was, on 
July 26, 1931, suspended for a period of 45 days and 
to request the Board, in making its decision, to take 
this fact into consideration. 

Very truly yours, 

R. E. Elwell 
General Counsel 

SBTeu :jpf 

cc: A-18, A-192, A-328, B-103 
Region Four 
12/4/47 — Rewrite 
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160 1 UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. SR-1987 
T. P. WRIGHT 

Administrator of Civil Aeronautics, 

Plaintiff, 

vs. 

CHARLES ROBERT SISTO, 

Defendant. 

Examiner's Written Initial Decision 

Issued: February 18,1948 
To: R. E. Elwell, General Counsel for the 
Administrator of Civil Aeronautics 
Glenn D. Woodmansee, Regional Attorney, 

Civil Aeronautics Administration 
Los Angeles, California 
William A. Crawford, Regional Attorney, 

Civil Aeronautics Administration 
Fort Worth, Texas 

W. P. Kilgore, Counsel for Defendant, 

Chicago, Illinois 

Charles Robert Sisto, Defendant. 

This is a proceeding brought under authority of section 
609 of the Civil Aeronautics Act of 1934, and amendments 
thereto. 

The Administrator of Civil Aeronautics, on November 
5, 1947, filed a formal complaint with respect to the airman 
certificate, with airline transport rating, held by Defend¬ 
ant, charging him with violating certain Civil Air Regula¬ 
tions and requesting the suspension or revocation of De¬ 
fendant’s airman certificate. 

The complaint was duly served on Defendant, Novem¬ 
ber 13,1947, by registered mail. 



9 


Defendant submitted an answer dated November 18, 
1947, in which he entered a general denial to the alle- 
161 gations of paragraphs two, three and four contained 
in the complaint and requested that a hearing be 
held in this matter. 

Pursuant to Defendants request a formal hearing was 
held in Los Angeles, California, on December 19th and 
20th, 1947, before the undersigned Hearing Examiner of 
the Civil Aeronautics Board. 

Appearing for the Administrator were, R. E. Elwell, 
General Counsel for the Administrator of Civil Aeronau¬ 
tics, Washington, D. C., Glenn D. Woodmansee, Civil Aero¬ 
nautics Administration Regional Attorney for the 6th 
Region, Los Angeles, California, and William A. Crawford, 
Civil Aeronautics Administration Regional Attorney, for 
the 4th Region, Fort Worth, Texas. 

W. P. Kilgore, Attorney for the Air Line Pilots Associa¬ 
tion, Chicago, Illinois, assisted by Mr. Bart Cox appeared 
as Counsel for the Defendant. 

The original complaint served upon Defendant alleged 
that: 

1. ‘‘ Defendant, during all times mentioned herein, was 

holder of pilot certificate No. 15681, with airline 
transport pilot rating. 

2. ‘‘Defendant, on or about October 8, 1947, piloted, as 

Captain in Command, a Douglas C54A-DC aircraft 
identified as NC 90432 on an American Airlines’ 
scheduled passenger flight, and, in the vicinity of Mt. 
Riley, New Mexico, by engaging and then disengaging 
the gust lock mechanism, causing said aircraft to per¬ 
form half of an outside loop, carelessly or recklessly 
operated said aircraft and endangered the lives and 
property of others, contrary to the provisions of sec¬ 
tion 60.102 of the Civil Air Regulations. 

3. “Defendant, on the flight referred to in paragraph II, 
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occupied a seat in the pilots compartment and failed 

162 to keep his seat safety belt fastened throughout his 
occupancy of said seat, contrary to the provisions of 

section 61.7803(b) of the Civil Air Regulations. 

4. “By reason of the foregoing facts, as alleged in para¬ 

graphs II and in of this complaint, Defendant dem¬ 
onstrated a disregard for the principles of safety 
with respect to the operation of aircraft, and a lack 
of the discretion and good judgment necessary for the 
holder of an airman certificate with airline transport 
pilot rating.” 

Prior to the date of hearing, the Administrator served 
written notice on Defendant of their intention to amend the 
complaint. This notice under date of December 4, 1947, 
was received by Defendant’s counsel on or about Decem¬ 
ber 12th. Upon the amendments being offered by the Ad¬ 
ministrator, objections were interposed by Defendant. 
After hearing arguments on Defendant’s grounds of ob¬ 
jection, the Examiner over-ruled the objections and al¬ 
lowed the amendments to the complaint. 

The amendments alleged that: 

5. “Between the period from March 21, 1947, to and in¬ 

cluding October 8, 1947, Defendant piloted certain 
civil aircraft and scheduled air carrier operations 
when not possessed of a valid medical certificate as 
required by sections 21.400 and 43.402(c) of the Civil 
Air Regulations.” 

6. “Notice of Violation of Air Commerce Regulations by 

i owner of person in command of aircraft involving 
revocation of license (Air Commerce Act of 1926, as 
amended) 

To: Charles R. Sisto, 815 Wellesley Avenue, Los 
Angeles, California. After full consideration of all 

163 the circumstances in connection with your violation 
of the Air Commerce Regulations, it is necessary 

to notify you that your transport pilot’s license No. 
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15681 is revoked, effective as of April 13, 1935, in 
that you did on that date at Culver City, California, 
carry a passenger who was obviously under the influ¬ 
ence of intoxicating liquor, and further that you did 
demonstrate carelessness, inattention to duty, and 
conducted yourself in a manner contrary to the pub¬ 
lic safety and interest and detrimental to the morale 
of pilots and mechanics by permitting a student pilot 
to carry a passenger who was obviously under the in¬ 
fluence of intoxicating liquor in aircraft, license Num¬ 
ber NC-9032, registered in your name. 

Your rights in the denial, suspension or revocation of 
your license are set forth in section 3 (f) of the Air Com¬ 
merce Act of 1926. 

J. Carroll Cone, 

Assistant Director (Regulations) 
By: Denis Mulligan, 

Chief, Enforcement Section” 

7. 4 ‘Dated April 26,1935, at Washington, D. C. Copies to: 
Insp. J. S. Marriott, Accident Board. The other let¬ 
ter reads as follows: August 4, 1947, Mr. Charles 
Sisto, 816 Wellesley Avenue, Brentwood Heights, Los 
Angeles, California. Dear Sir: Report of your vio¬ 
lation of the Air Traffic Rules on or about July 26th, 
1931, at or near Santa Monica, California, — navigat¬ 
ing aircraft over an open air assembly of persons at 
164 a height less than 1000 feet without the consent of 
the Secretary of Commerce, — has been entered 
upon your record and filed. 

The suspension of your private pilot’s license Num¬ 
ber 15681 for a period of forty-five days (45) days, 
effective as of July 26, 1931, is hereby confirmed. 

Yours very truly, 

Filbert G. Budwig 
Director of Air Regulations” 
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The following stipulations agreed upon between the par¬ 
ties were read into the record: 

‘‘It is stipulated by and between counsel for the Plain¬ 
tiff and the Defendant that on October 8,1947, the Defend¬ 
ant, Charles Robert Sisto was the Captain in Command of 
civil aircraft, identified as NC 90432 on the scheduled air 
carrier of American Airlines, Inc., designated as trip 311; 
that said aircraft is commonly known as a Douglas 4-engine 
DC-4, and during said flight, 49 passengers in addition to 
the crew were aboard; that Captain Sisto boarded said air¬ 
craft at Dallas, Texas on October 8, 1947, and remained in 
command thereof until the aircraft was subsequently 
landed at El Paso, Texas.” 

“It is further stipulated that Defendant, Charles Robert 
Sisto during all times mentioned in the complaint filed 
herein was the holder of pilot certificate Number 15681 
with airline transport rating.” 

The issues therefore to be resolved are as follows: 

(a) Did the Defendant engage and disengage the gust 
lock mechanism while said aircraft was in the air in 
flight. 

165 (b) Did the engaging and disengaging of the 

gust lock mechanism cause said aircraft to perform 
half of an outside loop, and was this careless or reckless 
operation of said aircraft so as to endanger the lives and 
property of others. 

(c) Did Defendant pilot aircraft operated as scheduled 
air carrier when he did not have a current valid medical 
certificate in his possession issued within the preceding 6 
calendar months. 

(d) Did Defendant demonstrate a disregard for the 
principles of safety with respect to the operation of air¬ 
craft, and a lack of the discretion and good judgment nec¬ 
essary for the holder of an airman certificate with airline 
transport pilot rating. 

The evidence to be considered by the Examiner in re¬ 
solving the issues and arriving at a conclusion for the basis 
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of a decision, consists only of that evidence presented thru 
the testimony of the Administrator’s witnesses. After the 
Administrator had completed his case and rested, Defend¬ 
ant chose not to testify in his behalf nor present the testi¬ 
mony of any witnesses, as a defense to the charges alleged 
in the complaint and amendments. 

Substantially all the testimony brought out in the hear¬ 
ing was from direct examination of the Administrator’s 
witnesses. 

Defendant in not presenting any defense, relies entirely 
upon his motion made to dismiss the allegations of the com¬ 
plaint for want of sufficient evidence to prove the charges. 

After argument presented by Defendant in support 
166 of his motions, the Examiner over-ruled the motion 
to dismiss and requested Defendant’s counsel to ex¬ 
press for the record that he was given every opportunity 
to present evidence in behalf of Defendant as his defense in 
this case, which counsel for Defendant so stated in the 
record. 

The testimony of Administrator’s "witnesses show that 
on October 8, 1947, Defendant, holder of pilot certificate 
No. 15681 with airline transport pilot rating, boarded 
American Airlines flight trip 311 at Dallas, Texas, as Cap¬ 
tain in Command. The aircraft was a DC-4, on a scheduled 
trip to Los Angeles, California, with 49 passengers and a 
crew of 5 aboard. The crew was composed of Captain 
Sisto; John Beck, pilot observer who was being checked out 
on his first trip in a DC-4; Melvin Logan, co-pilot, or first 
officer; Marion Louise Fagra, and Barbara Lou Chapman, 
airline stewardess. 

Shortly after flight 311 left Dallas and when the aircraft 
had reached a cruising altitude of about 8000 feet, John 
Beck took over the controls from Captain Sisto, who then 
retired to occupy the ‘‘jump” seat as an observer to check 
Beck’s actions and procedure in piloting the aircraft. Beck 
had piloted the aircraft for about one hour and fifteen min¬ 
utes in normal flight with excellent weather conditions 
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when at a point about 25 miles west of El Paso, Texas, ii 
the vicinity of Mt. Riley, New Mexico, Beck noticed the air¬ 
craft began to climb slightly. He immediately reached for 
the tab (fletner) control to bring the nose down, but it was 
of no help. The aircraft continued to stepen its climb and 
Beck was unable to hold the nose down. Beck continued to 
advance the tab control wheel in an effort to overcome the 
climb, when very suddenly the nose of the aircraft came 
down and it started plunging toward the ground. 
167 Beck and Captain Sisto w^ere thrown from their 
seats to the ceiling of the cockpit. Logan, the co¬ 
pilot, remained in his seat by reason of having his safetj 
belt securely fastened. All passengers who did not have 
their safety belts fastened were thrown out of their seats 
to the ceiling of the aircraft. The stewardesses were also 
thrown off balance from the aisle and landed on the ceiling 
with the passengers. The controls of the aircraft were re¬ 
covered by Logan and the plane was brought out of its 
downward plunge at an altitude of between 400 to 500 feet 
above the ground, thus saving the plane from crashing into 
the earth and killing all aboard. The plane had plunged 
downward about 7500 feet, before being recovered. 

After the plane was in normal flight again, Captain Sisto 
took over the controls and landed the plane at El Paso, 
Texas. None of the passenger or crew members received 
any serious injuries. 

Official representatives of the Administrator and Doug¬ 
las Aircraft Company made a test hop on all operating 
controls of the plane, including a thorough check of the 
automatic pilot and all controls were found to be in per¬ 
fect mechanical working condition. This test was the re¬ 
sult of a statement offered by Captain Sisto shortly after 
the plane landed that the automatic pilot was on and 
something had gone wrong with it. 

Later, at a meeting held for the purpose of making an 
investigation of this incident to determine the cause of the 
plane making a sudden downward plunge, Captain Sisto 
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made the admission that he had engaged and disengaged 
the gust lock while the plane was in normal level flight. 

This admission is the only direct evidence connecting the 
Defendant with the charge alleged in the second 

168 paragraph of the complaint and is shown by the 
testimony of two witnesses, Beck and Ervin N. 

Townsend, Safety Bureau, Civil Aeronautics Board, pres¬ 
ent at the meeting and heard Captain Sisto freely and vol¬ 
untarily make such admission. Defendant’s counsel ob¬ 
jected to the admissibility of this testimony on the ground 
that it was hearsay. 

The ground of objection is without merit as the admis¬ 
sion by Defendant is an admission against interest and 
being offered against Defendant the hearsay rule is satis¬ 
fied. The declaration made by Defendant is a fact very 
relevant to the issue. 

There is further evidence to corroborate Defendant’s ad¬ 
mission that the gust lock was engaged and disengaged, 
and that this was the direct cause of the plane’s nosing 
over and suddenly start plunging downward toward the 
earth. Warren T. Dickinson, Aeronautical Engineer, em¬ 
ployed by Douglas Aircraft Company, qualifying as an 
expert, testified that there are three gust locks in the DC-4 
plane, one gust lock for each control surface, rudder, aile¬ 
ron, and elevator. The gust lock is applied from a lever 
in the pilot’s compartment which mechanically pulls the 
control surfaces and locks the control surfaces in place in 
a neutral position. It is what is commonly called an over¬ 
center device and holds the surfaces rigidly in place. The 
lever is located at the right hand side of the pilot’s seat on 
the floor. With reference to the i * jump seat”, it is just 
forward of the seat and on the left hand side of it on the 
floor. In operating the lever it simply needs to be pulled 
up and rotated, which it will do because it is only centered 
around one hinge point. It needs to be pulled up and held 
in position and then the intention is when the air- 

169 plane is on the ground that a tape will be pulled out 
from the ceiling of the pilot’s compartment and at- 


16 


tached to the lever to hold the lever in the up position. The 
gust lock was not designed to be used under any circum¬ 
stances while the airplane is in flight. The purpose of the 
gust lock was to hold the control surfaces fixed while the 
airplane was sitting on the ground to prevent the surfaces 
from sliding back and forth and to prevent damage to the 
surfaces by the elements. If the gust lock were engaged 
while an airplane was in flight and the trim tabs were in an 
advance position of three degrees* the elevator trim tabs on 
a DO-4 are capable of putting in about 60 pounds of force 
per degree of elevator trim tab, and 180 pounds of force 
would be suddenly applied when the gust lock was re¬ 
leased. There was no known instance when the gust lock 
had become engaged inadvertently or without the lever 
being pushed forward, or by mechanical failure. In order 
to engage gust lock it is necessary to use force by hand of 
operator. If the gust lock were engaged so as to hold the 
elevators in neutral position and forward or nose down, 
and the trim tab was applied, the aircraft would start a 
slight climb because then the trim tab would start acting 
like an elevator. The trim tab is a control surface located 
on or near the trailing edge of the elevator and it has an 
aero-dynamic effect on the horizontal stabilizer, which has 
the same on the wing. The motion of the elevator trim tab 
toward the up position moves the elevator down. The mo¬ 
tion of the trim tab down moves the elevator up, with cor¬ 
responding changes in the trim of the airplane. If the gust 
lock were engaged neutralizing the elevator surface, and 
four degrees of forward trim tab was rolled into the me¬ 
chanics, then the gust lock were suddenly released* there 
would be an equivalent of 240 pounds of force ap- 
170 plied at the control column in a forward direction 
and in any case the airplane would go down in a 
sharp nosedown altitude. 

The examiner is of the opinion that the foregoing evi¬ 
dence, with other evidence in the record is sufficient to 
establish that Captain Sisto did actually engage and disen- 
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gage the gust lock while the aircraft was in flight, which 
directly caused the aircraft to plunge nose downward to¬ 
ward the earth, nearly resulting in a fatal crash and that 
this was certainly careless and reckless operation of the 
aircraft. As Captain Sisto declined to testify in his own 
behalf on this issue and chose not to offer any evidence at 
all by way of explanation or as a defense to contradict 
the evidence offered by the Administrator, the examiner 
has no alternative than to accept the testimony of Admin¬ 
istrator’s witnesses as being true and correct, and estab¬ 
lished facts. 

As to the charge contained in the amendment to the com¬ 
plaint that Defendant did not have in his possession a cur¬ 
rent valid medical certificate showing he had met the physi¬ 
cal requirements appropriate to his rating within the pre¬ 
ceding 6 calendar months, this charge is established by De¬ 
fendant’s own admissions in testifying as a witness for the 
Administrator. 

The examiner wishes to point out the absence of Melvin 
Logan, co-pilot as a witness at the hearing. His presence 
should have been of the utmost importance to the Admin¬ 
istrator but the record is silent as to why he was not pres¬ 
ent to testify and the Administrator makes no offer of ex¬ 
planation. The examiner considers that Logan’s testimony 
would have been very important in helping to determine the 
issues involved. The Administrator is charged by 
171 law with the responsibility of enforcing the safety 
regulations and in carrying out this responsibility 
it is his duty to vigorously pursue every course available 
to ascertain all the facts, gather all the facts and to exert 
every effort to present the facts to the examiner in order 
that he may be in a position to determine the issues and 
make a just and fair decision. 

For the Administrator to do otherwise hinders the ex¬ 
aminer in arriving at a just decision and should subject 
the Administrator to censure for not fulfilling the obliga¬ 
tions imposed upon him by law. 
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Another important feature involved in this case that 
needs clarifying so that a definite and clear cut state¬ 
ment of policy is established for future guidance of all 
parties concerned in these proceedings is the material 
question of the Administrator offering the statements or 
testimony of pilots obtained during the course of an 
investigation hearing either in documentary form or 
thru the testimony of other witnesses present, to be 
used against the pilot at subsequent hearing before a 
safety examiner upon charges violating the Civil Air 
Regulations in a formal complaint filed by the Adminis¬ 
trator. Evidence of this nature was used by the Admin¬ 
istrator in the form of testimony from two witnesses who 
were present at an investigation hearing and heard the 
Defendant make certain admissions, and which admissions 
were damaging evidence against him. Counsel for De¬ 
fendant strenuously contended that in the interest of 
safety no evidence obtained in a fact finding investigation 
hearing should be used against any pilot in subsequent 
hearing on charges of violating Civil Air Regulations. In 
the present case the examiner treated the admissi- 
172 bility of this particular testimony as a matter of law 
in accordance with the rules of evidence and there¬ 
fore accordingly allowed same to be admitted. As to 
whether which course is the better practice to follow, is for 
the Board to determine and not the examiner, but until such 
time as a definite and clear cut procedure is established, the 
examiner feels that it is duty to admit and receive all evi¬ 
dence that is offered, which is admissible in accordance with 
the Civil Rules of evidence. 

Having discussed and considered the facts involved in 
this case, the question arises now as to what action should 
be taken against Defendants airline transport pilot cer¬ 
tificate. Any action taken is not punitive, such as a dis¬ 
ciplinary measure of punishment, but is remedial as a 
corrective measure to prevent the re-occurrence of the 
same thing. Captain Sisto has a background of a good 
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many years of experience as an airline transport pilot and 
should be well qualified to pilot scheduled air carrier pas¬ 
senger aircraft, but on the other hand he has a previous 
record of violating Civil Air Regulations requiring sus¬ 
pension of his private pilot certificate for a period of 45 
days effective July 26, 1931, for piloting an aircraft over 
an open air assembly of persons at an altitude of less 
than 1000 feet, and revocation of his transport pilot cer¬ 
tificate effective as of April 13, 1935, for carrying a pas¬ 
senger who was under the influence of intoxicating liquor 
and permitting a student pilot to carry a passenger 
under the influence of intoxicating liquor in an aircraft 
registered in Ms name. 

As to just what Captain Sisto had in mind and what 
Ms intentions were when he engaged the gust lock, no 
one but he and he alone, knows. No matter what Ms 
reasons were, there cannot be any conceivable justi- 
173 fication whatsoever, when such action jeopardizes 
a human life. For a few seconds the lives of about 
54 people hung in the balance by a slender thread and 
but for the quick action of the co-pilot, the thread would 
have broken and a fatal crash would have occurred. Under 
the provisions of section 60.100 of the Civil Air Regula¬ 
tions, the pilot in command of an aircraft shall be directly 
responsible for its safe operation. In carrying out that 
responsibility, Captain Sisto should have used every pre¬ 
caution possible and in the performance of Ms duty as 
pilot in command of a scheduled air carrier passenger air¬ 
craft he should exercise the highest degree of care to 
insure the maximum of safety for complete protection of 
every person aboard the aircraft. In this, Captain Sisto 
failed in Ms duty and fully demonstrated a disregard for 
the principles of safety with respect to the operation of 
aircraft and a lack of the discretion and good judgment 
necessary for the holder of an airman certificate with air¬ 
line transport pilot rating. 
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In consideration of the whole record, the exa min er 
makes the following findings: 

1. That Defendant, during all times mentioned in the 
complaint was, and is now, the holder of pilot cer¬ 
tificate No. 15681, with airline transport pilot rating; 

2. That Defendant, on or about October 8, 1947, piloted, 
as Captain in Command, a Douglas DC-4 aircraft 
identified as NC 90432 on an American Airline sched¬ 
uled passenger flight designated as trip #311, desti¬ 
nation Los Angeles, California; 

3. That Defendant, on the aforesaid flight recited in 

finding No. 2, while said aircraft was in the vicin- 
174 ity of Mt. Riley, New' Mexico, did engage and then 
disengage the gust lock mechanism, causing said 
aircraft to plunge nose downward toward the ground 
and to perform half of an outside loop, which oper¬ 
ation of said aircraft was careless and reckless so 
as to endanger the lives and property of others, con¬ 
trary to the provisions of section 60.102 of the Civil 
Air Regulations. 

4. That upon motion by the Administrator, paragraph 3 
of the complaint was withdrawn; 

5. That Defendant, on the aforesaid flight recited in 
finding No. 2, did not have in his personal posses¬ 
sion w'hile piloting said aircraft a medical certificate 
or other evidence satisfactory to the Administrator 
showing that he has met the physical requirements 
appropriate to his rating within the preceding 6 cal¬ 
endar months, contrary to the provisions of section 
43.402 and 21.400 of the Civil Air Regulations; 

6. That Defendants private pilot certificate was sus¬ 
pended by proper authority for a period of 45 days 
effective July 26, 1931, for piloting an aircraft over 
an open air assembly of persons at an altitude of 
less than 1000 feet; 

7. That Defendant’s transport pilot certificate was re¬ 
voked by proper authority effective as of April 13, 
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1935, for carrying a passenger who was under the 
influence of intoxicating liquor and permitting a stu¬ 
dent pilot to carry a passenger under the influence 
of intoxicating liquor in an aircraft registered in his 
name; 

175 8. That Defendant, by reason of the foregoing 

facts recited in findings No. 2, 3, and 5, demon¬ 
strated a disregard for the principles of safety with 
respect to the operation of aircraft, and a lack of 
the discretion and good judgment necessary for the 
holder of an airman certificate with airline transport 
pilot rating; and 

9. That the carelessness and disregard for the lives 
and safety of others and the disregard for the Civil 
Air Regulations manifested by Defendant would 
constitute sufficient cause to justify refusal at this 
time to issue Defendant any type of pilot certificate. 

Exceptions 

Either party may file exceptions to the examiner’s writ¬ 
ten initial decision. If no exceptions are received by the 
Civil Aeronautics Board, Washington 25, D. C., on or 
before the 19th day of March, 1948, this initial decision 
shall become the decision of the board. 

Order 

Now, therefore, IT IS ORDERED, That any pilot cer¬ 
tificate held by Defendant be and it is hereby revoked, 
effective the 20th day of March, 1948. 

IT IS FURTHER ORDERED, That no type of airman 
certificate be issued to the Defendant prior to the 20th day 
of March, 1949. 

Dated this 18th day of February, 1948. 

Joseph C. Caldwell, Jr. 
Hearing Examiner 
Civil Aeronautics Board 
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2$3 Order 

Adopted by the Civil Aeronautics Board at its office 
in Washington, D. C., on the 26th day of October, 1948. 

The Board, having issued its opinion and findings 
in the above-entitled proceeding: 

IT IS ORDERED: 

(1) That on the basis of such findings Respondent’s 
pilot certificate No. 156S1 be and it is hereby revoked, effec¬ 
tive the 5th day of November, 194S; and 

(2) That Respondent shall not hereafter be issued any 
pilot certificate or rating which would permit him to carry 
passengers for hire. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

Secretarv 

* 

F. W. B. 10/26/48 
2S4 Opinion 

BY THE BOARD: 

This case involves a complaint by the Administrator of 
Civil Aeronautics against Charles Robert Sisto, holder of 
an airline transport pilot rating. The complaint, as amend¬ 
ed by the Administrator at the commencement of the 
hearing, alleged in substance that respondent on October 
8, 1947, as captain in command of an American Airlines 
DC-4 aircraft on a scheduled passenger flight, by engaging 
and then disengaging the gust lock mechanism, caused the 
aircraft to perform an outside loop endangering the lives 
and property of others; that respondent on this flight 
while occupying a seat in the pilot’s compartment 
285 failed to keep his safety belt fastened; that by 
reason of the foregoing facts respondent demon¬ 
strated disregard for the principles of safety and a lack 
of the discretion and good judgment necessary for the 
holder of an airline transport pilot rating. The complaint 
also charges that during the period from March 21 to 
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October 8, 1947, the respondent piloted civil aircraft in 
scheduled air carrier operations while not possessed of a 
valid medical certificate. The complaint was amended to 
include notice to the respondent that the Administrator 
intended to ask the examiner to take judicial notice of two 
prior violations of safety regulations and of disciplinary 
action taken as a result of said violations, with respect to 
previous airman certificates held by the respondent. 

The decisive issue in this case arises out of the allega¬ 
tions by the Administrator and the denial by respondent 
that, during the flight of the American Airlines DC-4, the 
respondent engaged and then disengaged the gust lock 
mechanism, thereby causing the aircraft to perform a 
violent maneuver which endangered the lives of the pas¬ 
sengers. The allegation concerning the seat belt was with¬ 
drawn by the Administrator at the hearing. Respondent 
did not offer any denial regarding the medical certificate. 

Upon due notice a hearing was held before one of the 
Board’s safety enforcement hearing examiners in 
286 Los Angeles, California, following which the exami¬ 
ner issued an initial decision on February 18, 1948. 1 


1 1. The examiner's formal findings are set forth as follows: That 
respondent, during all times mentioned in the complaint was, and is 
now, the holder of pilot certificate No. 15681, with airline transport pilot 
rating; 

2. That respondent, on or about October 8, 1947, piloted, as captain 
in command, a Douglas DC-4 aircraft identified as NC 90432 on an 
American Airlines scheduled passenger flight designated as trip #311, 
destination Los Angeles, California; 

3. That respondent, on the aforesaid flight recited in finding No. 2, 
while said aircraft was in the vicinity of Mt. Riley, New Mexico, did 
engage and then disengage the gust lock mechanism, causing said 
aircraft to plunge nose downward toward the ground and to perform 
half of an outside loop, which operation of said aircraft was careless 
and reckless so as to endanger the lives and property of others, contrary 
to the provisions of section 60.102 of the Civil Air Regulations; 

4. That upon motion by the Administrator, paragraph 3 of the 
complaint was withdrawn; 

5. That respondent, on the aforesaid flight recited in finding No. 2, 
did not have in his personal possession while piloting said aircraft a 
medical certificate or other evidence satisfactory to the Administrator 
showing that he has met the physical requirements appropriate to his 
rating within the preceding 6 calendar months, contrary to the provi¬ 
sions of sections 43.402 and 21.400 of the Civil Air Regulations; 

6. That respondent's private pilot certificate was suspended by proper 
authority for a period of 45 days effective July 26, 1931, for piloting an 
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2S7 On the basis of his findings the examiner ordered 
the respondent’s airman certificate revoked and fur¬ 
ther ordered that he should not be issued any type of air¬ 
man certificate for a period of one year. The respondent 
filed numerous exceptions to the examiner’s initial decision. 
The Administrator replied to the exceptions and at the 
request of both parties the Board heard oral argument on 
July 12, 194S. Pursuant to the Rules of Practice the order 
of the examiner was stayed pending our determination of 
the case. 

The salient facts of record which are substantially un¬ 
disputed are as follows. The respondent, holder of pilot 
certificate Xo. 156S1 with airline transport pilot rating, 
boarded American Airlines’ flight trip 311 at Dallas, Texas, 
as captain in command. The aircraft—a Douglas DC-4— 
was on a scheduled flight to Los Angeles, California and 
carried 49 passengers and a crew of 5. The crew was 
composed of the respondent, John Beck, a pilot trainee 
who was being checked out on his first trip in DC-4 equip¬ 
ment; Melvin Logan, co-pilot, or first officer; and two 
stewardesses. 

When the flight reached a cruising altitude of about 
S,000 feet shortly after its departure from Dallas, John 
Beck took over the controls for Captain Sisto, who then 
shifted to the “jump” seat 2 to observe and check Beck’s 


aircraft over an open air assembly of persons at an altitude of less than 
1000 feet; 

7. That respondent’s transport pilot certificate was revoked by proper 
authority effective as of April 13, 1935, for carrying a passenger who 
was under the influence of intoxicating liquor and permitting a student 
pilot to carry a passenger while under the influence of intoxicating 
liquor in an aircraft registered in his name; 

8. That respondent, by reason of the foregoing facts recited in 
findings No. 2, 3, and 5, demonstrated a disregard for the principles of 
safety with respect to the operation of aircraft, and a lack of the 
discretion and good judgment necessary for the holder of an airman 
certificate with airline transport pilot rating; and 

9. That the carelessness and disregard for the lives and safety of 
others and the disregard for the Civil Air Regulations manifested by 
respondent would constitute sufficient cause to justify refusal at this 
time to issue respondent any type of pilot certificate. 

= The “jump” seat is an extra seat in the cockpit. On this type of 
aircraft it is located immediately behind the pedestal in the cockpit and 
slightly to the rear of and between the pilot and co-pilot. It is not nor¬ 
mally occupied but available for persons having business in the cockpit 
but not at the controls. When not in use it can be folded out of the way. 
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actions and procedure in piloting the aircraft. Beck had 
piloted the aircraft for about one hour and fifteen minutes 
in normal flight with excellent weather conditions when, 
at a point about 25 miles west of El Paso,, Texas, in 
288 the vicinity of Mt. Biley, New Mexico, the aircraft 
began to climb slightly. He immediately reached for 
the tab (fletner) control to bring the nose down, but the 
aircraft continued to steepen its climb and he was unable 
to hold the nose down. Beck continued to advance the tab 
control wheel in an effort to overcome the climb, when very 
suddenly the nose of the aircraft came down and it started 
plunging toward the ground. Beck and the respondent 
were thrown from their seats to the ceiling of the cockpit. 
Logan, the co-pilot, remained in his seat by reason of his 
safety belt being securely fastened. All passengers who 
did not have their safety belts fastened, together with the 
two stewardesses, were catapulted from their seats to the 
ceiling of the aircraft. There they remained throughout 
the downward plunge of the aircraft until it recovered its 
normal attitude whereupon they were hurled back to the 
floor. The recovery -was accomplished by Logan, the co¬ 
pilot, who, with commendable skill, brought the plant out of 
its dive at an altitude of between 400 to 500 feet above the 
ground, thereby avoiding a disastrous crash which would 
have taken the lives of all aboard. The airplane it was esti¬ 
mated had dived several thousand feet before its recovery. 
After normal flight was resumed, Captain Sisto took over 
the controls and landed the airplane at El Paso, Texas. 
None of the passengers or crew members received any 
serious injuries. 

The factual issue before us is whether the respondent, 
caused the airplane to execute the violent maneuver as 
charged in the Administrator’s complaint. 

In an early stage of the Board’s investigation, the re¬ 
spondent was questioned in a meeting at El Paso, Texas, 
on October 9, 1947, regarding the cause of the occurrence. 
According to two witnesses, Charles Oliver Bevis, CAA 
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Air Carrier Inspector, and Warren T. Dickinson, 
289 Aeronautical Engineer of the Douglas Aircraft Com¬ 
pany—manufacturers of the DC-4—the respondent 
stated that he and Captain Logan had adjusted and en¬ 
gaged the automatic pilot and that when the airplane began 
a gradual climb he had disengaged it, whereupon the air¬ 
plane had nosed over sharply and plunged toward the 
earth. Official representatives of the Administrator and 
the Douglas Aircraft Company made a test hop of all oper¬ 
ating controls of the airplane and found all controls, in¬ 
cluding the automatic pliot, to be in normal operating 
condition. 

The respondent on October 15, 1947, made a supple¬ 
mental statement in which he repudiated his earlier state¬ 
ment at El Paso and said that he had not employed the 
automatic pilot but had engaged the gust lock just before 
the plane entered upon its violent maneuver. According 
to the testimony of two witnesses, John Beck and Ervin 
X. Townsend of the Civil Aeronautics Board’s Bureau of 
Safety Regulation this statement was made orally in the 
presence of Captain Braznell, Captain Dunn, chief pilot 
of American Airlines, Captain Staats of Los Angeles and 
Captain Bitner of Memphis in the office of Vice President 
Fritz of American Airlines in New York. At this meeting 
the respondent submitted a signed statement concerning 
his part in the occurrence of October 8 and stated that he 
was voluntarily submitting this statement as a supplement 
to his former statement at El Paso. Witness Townsend 
testified that the respondent at the New York meeting did 
not read aloud his statement but that when the respondent 
was asked if he put the gust lock on, he stated that he 1 * had 
done so as set forth in his statement.” 

The record does not reveal any direct testimony showing 
that the respondent disengaged the gust lock; nor does the 
transcript show that any witness at the hearing was ques¬ 
tioned upon this point. This omission, however, is not 
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fatal. The gravamen of the violation with which 

290 respondent is charged is that he operated the air¬ 
craft in a careless and reckless manner therebv 

• 

demonstrating a disregard for the principles of safety and 
revealing a lack of the discretion and good judgment re¬ 
quired in a transport pilot. The engaging of the gust lock 
by the respondent while the airplane was in flight with or 
without knowledge of what might occur therefrom was in 
itself evidence of reckless operation of the aircraft. 

The signed statement thus submitted by the respondent 
was not included in the record in the present case. Why 
we should have been deprived of this evidence over the 
respondent’s own signature which presumably would have 
confirmed and probably added to the testimony concerning 
the respondent’s oral statement of the New York meeting 
does not appear. In view of the number of persons present 
at the time the respondent submitted his signed statement, 
it would seem reasonable to assume that at least some of 
those present, if called to the witness stand, would have 
been able to identify and qualify for admission to the rec¬ 
ord the written statement which was available to counsel 
for the Administrator. We think that the respondent’s 
signed statement should have been entered into the record 
even though his oral admission, together with other evi¬ 
dence, is sufficient to establish the fact of his participation 
in the near tragedy with which this case is concerned. We 
also note the absence from the record of any testimony 
from Captain Logan, one of the three persons who were 
in the cockpit at the time the Douglas plane executed its 
violent maneuver. In view of the importance of supplying 
the Board with the fullest possible record in cases of this 
character, we would have thought that Captain Logan 
would have been called to the witness stand or at least 
an adequate explanation offered for the failure to obtain 
his evidence. 

291 Further evidence that the gust lock was engaged 
and disengaged and that this was the direct cause 
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of the airplane's dangerous plunge toward the earth ap¬ 
pears in the testimony of Warren T. Dickinson, Aeronau¬ 
tical Engineer, of the Douglas Aircraft Company, the man¬ 
ufacturer. The gust lock is applied from a lever in the 
pilot's' compartment which mechanically pulls the control 
surfaces and locks the control surfaces in place in a neutral 
position. The lever is located at the right hand side of 
the pilot's seat on the floor. It is just forward of the 
••jump’* seat and on the left hand side of it on the floor. 
In operating the lever it simply needs to be pulled up and 
rotated, which it will do because it is only centered around 
one hinge point. 

The gust lock, the witness said, was not designed to be 
used under any circumstances while the airplane is in flight. 
The purpose of the gust lock was to hold the control sur¬ 
faces fixed while the airplane was sitting on the ground to 
prevent the surfaces from sliding back and forth and to 
prevent damage to the surfaces by the elements. Mr. 
Dickinson said that t he re was no known instance where a 
gust lock had become engaged inadvertently or without 
the lever being pushed forward, or because of mechanical 
failure. 

The witness stated that in order to engage the gust lock 
it is necessary to use force by hand. If the gust lock were 
engaged so as to hold the elevators in neutral position and 
forward or nose down, and the trim tab were applied, the 
aircraft would start a slight climb because then the trim 
tab would start acting like an elevator. The trim tab is a 
control surface located on or near the trailing edge 
292 of the elevator and it has an aerodynamic effect on 
the horizontal stabilizer. The motion of the elevator 
trim tab down moves the elevator up, with corresponding 
changes in the trim of the airplane. If the gust lock were 
engaged neutralizing the elevator surface, and four degrees 
of forward trim tab was rolled into the mechanism, and 
then the gust lock were suddenly released, there would be 
an equivalent of 240 pounds of force applied at the control 
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column in a forward direction and in any case the airplane 
would go down in a sharp nosedown attitude. Thus it 
seems clear from Mr. Dickinson's testimony that the Amer¬ 
ican Airlines’ DC-4 executed the same maneuver which 
would be expected of that airplane if the gust lock had 
been engaged and disengaged under the circumstances 
shown to be present at the time of the maneuver. His 

testimonv is entirelv consistent with the facts as tliev were 

» * * 

admitted by the respondent at the office of Mr. Fritz in 
New York. 

The evidence of record in the present case, including 
that relating to the admission by the respondent that he 
had engaged the gust 'lock is sufficient, in our opinion, to 
satisfy the statutory requirement of substantial evidence 
and leaves no doubt that the respondent was responsible 
for the occurrence which jeopardized the lives of 49 pas¬ 
sengers and 5 crew members on October S, 1947. The tes¬ 
timony 'which compels us to this conclusion stands uncon- 
tradicted by any evidence offered on behalf of the respond¬ 
ent who, although present, failed either to take the witness 
stand on his own behalf or to present any witnesses in 
support of the general denial he offered in the pleading he 
filed. 

The only explanation offered for the respondent’s 
293 silence in the presence of the serious charges that 
confronted him was that he chose to rely upon an 
appeal to the Board rather than to present testimony in a 
hearing conducted by “a biased and prejudiced examiner”. 
This explanation was offered for the first time by respond¬ 
ent’s counsel who offered no basis for the surprising state¬ 
ment other than the fact that the case had been set down 
for hearing about six weeks after the violation. In what 
way the respondent was prejudiced by being given an early 
hearing was not made clear. Nor are we impressed with 
the respondent’s contention that the testimony of his ad¬ 
mission with respect to his engaging the gust lock was 

hearsav testimonv and should not have been admitted to 
• ¥ 
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the record. The evidence was admitted as an admission 
against interest and was clearly competent as an exception 
to the hearsay rule. 

The evidence of the respondent’s admission in the meet¬ 
ing in Xew York was also assailed as a violation of sound 
policy. It was contended that in the interest of safety no 
evidence obtained in an accident investigation should ever 
be used against any pilot in any subsequent proceeding for 
violation of Civil Air Regulations. The examiner properl} 7 
admitted the testimony of the respondent’s admission in 
accordance with the established rules of evidence. We do 
not believe that the policy advocated by the respondent is 
either wise or necessary. It assumes that airline pilots 
involved in accidents will be tempted to suppress or falsify 
facts of vital importance to air safety unless they are given 
the assurance that they will never be made respondents in 
proceedings like the present. We do not share this view; 
and we believe that to refuse to make use of evidence in 
an enforcement proceeding which was obtained in the 
course of an accident investigation where its use in 
294 such proceeding would be necessary to the mainten¬ 
ance of public safety in the air, would be inconsistent 
with the responsibility which Congress has imposed upon 
this Board to promote air safety. 

In view of the very substantial evidence offered against 
the respondent which stands uncontradicted by any evi¬ 
dence of record, we are compelled to the conclusion that 
he committed the act charged in the complaint which 
brought 54 people dangerously near to a tragic end. This 
Board nine years ago set forth a standard of care for 
airline pilots in the following statement: 

“The Civil Aeronautics Board interprets the act of 
Congress which it administers as calling for the highest 
degree of care on the part of those who sit at the controls 
of the airliners that carry the traveling public. That such 
a degree of care has with rare exceptions been exercised 
by our airline pilots is one of the principal reasons for the 
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safety record of the American air carriers which exceeds 
that of the air carriers of any other nation.” 3 
The present respondent did not even exercise ordinary care 
on the occasion involved in the present case. That one 
trained by years of experience at the controls of aircraft 
carrying passengers in public service should have been so 
insensible to his duty toward those whose safety had been 
entrusted to him is a shocking revelation of human failure 
which fortunately is rare among the airline pilots of this 
country. 

The only question remaining for our determination is 
the appropriate action to be taken against the present 
respondent. Any action taken here will be remedial and 
not punitive, a measure for the public safety. The respond¬ 
ent was directly responsible for the safe operation of the 
airplane which had been placed in his charge. He failed 
to discharge that responsibility demonstrating, 
295 instead, a disregard for the principles of safety and 
a flagrant disregard of the discretion and good judg¬ 
ment necessary in the holder of an airman’s certificate with 
airline transport pilot’s rating. The fact that the respond¬ 
ent at the time did not possess a valid medical certificate 
showing that he had met the physical requirements appro¬ 
priate to his rating within the preceding six months—a 
charge which he admitted at the hearing—further attests 
to the irresponsible character which he revealed on the 
flight of the DC-4. We conclude that the public interest 
requires that his pilot’s certificate should be revoked and 
that he should not hereafter be issued any pilot’s certificate 
or rating which would permit him to carry passengers for 
hire. 

We have in the present opinion dealt only with those 
written exceptions filed by the respondent which we believe 
required comment. The remaining exceptions to the ex¬ 
aminer’s initial decision have been ably answered by coun- 


s Stead, et aL, — Airman Certificates , CAA Reports, Vol. I, August 
1938 to July 1940, p. 84. 
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sel for the Administrator in his reply to respondent’s 
exceptions and assignments of error and we find it unneces¬ 
sary to add to what he has there set forth. 

Upon consideration of the entire record in the present 
proceeding we find: 

1. That respondent, during all times mentioned in the 
complaint was, and is now, the holder of pilot certificate 
Xo. 15681, with airline transport pilot rating; 

2. That respondent, on or about October 8,1947, piloted, 
as captain in command, a Douglas DC-4 aircraft identified 
as XC90432 on a scheduled air carrier passenger flight; 

3. That respondent, on the flight described in finding 
Xo. 2, while said aircraft was in the vicinity of Mt. Riley, 
Xew Mexico, did engage and then disengage or permit to 
be disengaged the gust lock mechanism of said aircraft, 

under circumstances which caused said aircraft to 
296 plunge toward the ground so as to endanger the 
lives and property of others, contrary to the provi¬ 
sions of Section 60.102 of the Civil Air Regulations; 

4. That respondent, on October 8, 1947, did not possess 
a medical certificate or other evidence satisfactory to the 
Administrator showing that within the preceding six cal¬ 
endar months he had met the physical requirements appro¬ 
priate to his rating, contrary to the provisions of Sections 
43.402 and 21.400 of the Civil Air Regulations; 

5. That respondent, by reason of the foregoing facts 
recited in findings Xos. 2, 3, and 4, demonstrated a dis¬ 
regard for the principles of safety with respect to the 
operation of aircraft, and a lack of the discretion and good 
judgment necessary for the holder of an airman certificate 
with an airline tranport pilot or commercial rating; and 

6. That the facts set forth in findings Xos. 2 to 5 inclu¬ 
sive constitute sufficient cause to justify at this time, and 
at anv time in the future, a refusal bv the Administrator 
of Civil Aeronautics to issue to respondent any pilot certifi¬ 
cate or rating which would permit him to carry passengers 
for hire. 
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An appropriate order will be entered. 

0 Connell, Chairman, Ryan and Jones, Members of the 
Board, concurred in the above opinion. Lee and Adams, 
Members, did not take part in the decision. 

n 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

18 

Examiner Caldwell: The hearing in the matter 
of T. P. Wright, Administrator of Civil Aeronautics, vs. 
Charles Robert Sisto, Defendant, will now come to order 
and is convened in session. 

Mr. Woodmansee, are you ready to proceed? 

Mr. Woodmansee: Yes. 

Examiner Caldwell: Mr. Kilgore? 

Mr. Kilgore: Yes. 

Examiner Caldwell: Mr. Woodmansee, do you have any 
stipulations to enter into? 

Mr. Woodmansee: Yes, I have one or two preliminary 
matters I would like to take up with you before we call the 
witnesses. 

First, pursuant to the letter that was mailed to defend¬ 
ant, dated December 4, 1947, advising him that a motion 
would be made to amend the complaint, I at this time wish 
to move that the complaint be amended by adding a para¬ 
graph to be number Paragraph V to read as follows: 
“Between the period from March 21, 1947”— 

Mr. Kilgore: Just a moment, Mr. Examiner, I would 
like to object to this before this stuff is read into the record. 
May I have that privilege? 

Examiner Caldwell: Do you have anything to say? 

Mr. Woodmansee: Nothing except that notice was 
served on Mr. Sisto that we were going to make this motion. 
I don’t see anything prejudicial to his case at all. He has 
had ample notice of it. 
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! Examiner Caldwell: Did yon receive notice of 

19 the intention to amend, Mr. Kilgore? 

Mr. Kilgore: Yes, sir. We did receive notice of 
it. That notice arrived to me without any date on it what¬ 
soever except some rewrite note under the stenographic 
insignia down in the corner. It arrived in a registered 
envelope with a second copy of the original complaint 
w'hich I requested. That original—I will correct that. It 
arrived in an envelope with a notice of this hearing which 
w’as dated December the 9th. 

I would like to ask first that the registry receipt for the 
notice of this amendment be presented. 

Mr. Woodmansee: I think that is entirely unimportant 
and immaterial in view r of Mr. Kilgore’s statement. He 
has admitted that he got notice that we were going to move 
to amend. 

Mrj Kilgore: I should like to direct vour attention to 
Part 97.18 of the civil air regulations which reads as 
follow’s: 

“Either party to the proceedings may amend his plead¬ 
ings as a matter of course by serving a copy of such plead¬ 
ings on the adverse party and by filing with the Board at 
any time more than 15 days prior to the date of hearing 
three copies of the amended pleadings.” 

I contend there is the implication there that the defend¬ 
ant will have the advantage of 15 days prior to the hearing 
in the case. 

Furthermore, Part 97.13 which pertains to service of 
various documents, although it does not mention amend¬ 
ments specifically, states that the dates to be con- 

20 sidered are the dates of the return receipts re¬ 
quested. Now these are the rules that we are sup¬ 
posed to play by. They are set up by the Board which I 
believe is at least acquainted with the administration, and 
I would suggest that w’e at least follow the intent of this 
Part 97, and I should like to reserve the right to make 
further objection. 
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Mr. Woodmansee: Well, as I understand the rule, it is 
clear that amendments may be made in the discussion 
before the Examiner. I think the proper showing has been 
made here that attorney for the Defendant received the 
notice of our intention to amend, and I don’t see any merit 
to Mr. Kilgore’s position. 

Examiner Caldwell: Mav I ask what date vou actua'llv 
received a copy of that notice? 

Mr. Kilgore: The way this w^as handled through the 
mail department with this other correspondence—I will 
show you my copy. The only date appearing on it is a 
rew’rite date in the corner which means absolutely nothing, 
and that is the way the document was sent out to me as 
representative of Mr. Sisto. I can give you an approximate 
date. 

Examiner Caldwell: The date of the receipt in your 
office. 

Mr. Kilgore: Approximately the 12th that I received 
this document. 

Examiner Caldvrell: Are there any reasons why these 
amendments would be prejudicial to the Defendant’s rights 
here? 

Mr. Kilgore: Yes, sir. 

21 Examiner Caldwell: Do you mind giving your 
grounds? 

Mr. Kilgore: I certainly will. My grounds for it is 
that this amendment was filed for a very obvious purpose. 
That purpose was further cheap propaganda, and I w’ould 
like to call your attention to a gossip columnist of Wash¬ 
ington, D. C. whose column is called the Washington 
Merry-Go-Bound, by Drew Pearson. 

Now Mr. Examiner, the Civil Aeronautics Administra¬ 
tion favors us with copies of their releases. So does the 
Civil Aeronautics Board. I have files for them. They did 
not favor us certainly with any copy of any release about 
this amendment. Now there were only two or three people 
who had any possession of that information. Yet it ap- 
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peared in a very twisted form in Mr. Drew Pearson’s 
gossip column, and I definitely contend that that amend¬ 
ment was filed for one purpose and that was to feed vicious 
propaganda into a gossip monger in Washington. It 
served its purpose. They have gotten it in print. I think 
it is time to stop it. It is illegal because of date, and they 
accomplished their purpose. What more do they want? 

Examiner Caldwell: Do I understand that you are 
charging the Civil Aeronautics Administration with inten¬ 
tionally releasing that? 

Mr. Kilgore: Who had it, Mr. Examiner? 

Examiner Caldwell: I don’t know. 

Mr. Kilgore: I’ll tell you quite frankly. Mr. Sisto 
didn’t release it and I didn’t release it. That left it be¬ 
tween the Administration and the Board. This columnist 
mentioned the Civil Aeronautics Board, what they 
22 were going to throw at Mr. Sisto. I am a little in¬ 
clined to think that that might be blamed on the 
general public's misunderstanding regarding the Civil Aer¬ 
onautics Board and the Administration. But that informa¬ 
tion was between the Administrator and the Board, one of 
those two. One of those two released it. 

Mr. i Woodmansee: Well, Mr. Caldwell, I don’t know 
anything about this. I do know that it is beside the point 
entirely. We are concerned with a meritorious amendment 
and all this cheap stuff that he is bringing in here is merely 
an attempt to drag red herrings across the path to get us 
off the issue. There is no merit in what he says. 

Mr. Kilgore: That herring is right at the point. The 
Administration has dug into the herring barrel and dug 
deep, i They have dug back behind the date of the Civil 
Aeronautics Act under which this proceeding is supposed 
to be conducted. They have dug back to a time when 
things were handled differently. Not you. I don’t think 
you too much, except as you might read this stuff. Here 
it is in the Los Angeles paper. Here it is in the Chicago 
paper. I say the thing is definitely out of order, but not 
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only because of the time limits but because of the dates 
and the basic purpose for which it was done. I think the 
Administrator should withdraw it. 

Examiner Caldwell: Do you have any other grounds, 
Mr. Kilgore? 

Mr. Kilgore: As I stated a moment ago, there are some 
items referred to there which are previous to the— 

Mr. Woodmansee: Why don’t you let me make 
23 my offer? You are assuming something. 

Mr. Kilgore: You spread it all over the place, my 

friend. 

Examiner Caldwell: Just a moment. Right now before 
we commence, this is a hearing which is going to be con¬ 
ducted in a proper manner and I think you gentlemen are 
both well acquainted enough with legal procedure to make 
every effort to do so and I shall expect it from both of you. 
Do you have anything further to say, Mr. Woodmansee? 

Mr. Woodmansee: I would like to complete my motion. 
If Mr. Kilgore wants to object then, that is his privilege. 

Examiner Caldwell: Proceed, please. 

Mr. Woodmansee: I would like the privilege of making 
it without any interruption. The Administration moves 
to amend the complaint by adding a paragraph to be num¬ 
bered V, to read as follows: 

‘ ‘Between the period from March 21, 1947 to and includ¬ 
ing October 8,1947 Defendant piloted certain civil aircraft 
and scheduled air carrier operations when not possessed 
of a valid medical certificate as required by Sections 21.400 
and 43.402(c) of the Civil Aeronautics Regulations.” 

I move to further amend the complaint by adding and 
including in the complaint at the end thereof the following 
letters. However, before reading the letters into the record 
I want to call your attention, Mr. Examiner, to the basis 
for this part of the motion. Although I appreciate the 
fact that you as Examiner will take judicial notice of the 
records of the Board, I think in view of what has transpired 
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previously in Mr. Kilgore’s attitude with respect to 

24 this offer I am making and for your information and 
his I shall read this order of the Board on which the 

latter part of my motion is based. It is dated June 25, 
1943. 

“To the Administrator 

From Civil Aeronautics Board 

Subject: Procedure in Suspension and Revocation 

Proceedings where Administrator desires Board to 
consider former offenses in determining penalties to be 
imposed. 

Whenever the Administrator in a proceeding insti¬ 
tuted for the purpose of revoking or suspending any 
certificate pursuant to Section 609 of the Civil Aero¬ 
nautics Act of 193S intends to request the Board to 
take judicial notice of instances in which action has 
been taken affecting the Respondent’s certificate, the 
Administrator shall include in the complaint a full 
statement of the record of such former action.” 

It is signed Welch Pogue, Chairman. 

Now, with respect to that I should like to read the 
following letters into the record: 

“NOTICE OF VIOLATION OF AIR COMMERCE 
REGULATIONS BY OWNER OR PERSON IN 
COMMAND OF AIRCRAFT INVOLVING REVO¬ 
CATION OF LICENSE 
(Air Commerce Act of 1926, as amended) 

To: Charles R. Sisto, 

815 Wellesley Avenue, 

Brentwood Heights, 

Los Angeles, California. 

25 After full consideration of all the circumstances 
in connection with your violation of the Air Com¬ 
merce Regulations, it is necessary to notify you that 



39 


26 


your transport pilots license No. 15681 is revoked, 
effective as of April 13, 1935, in that you did on that 
date at Culver City, California, carry a passenger 
who was obviously under the influence of intoxicating 
liquor, and further that you did demonstrate careless¬ 
ness, inattention to duty, and conducted yourself in a 
manner contrary to the public safety and interest and 
detrimental to the morale of pilots and mechanics by 
permitting a student pilot to carry a passenger who 
was obviously under the influence of intoxicating liquor 
in aircraft, license number NC-9032, registered in 
your name. 

Your rights in the denial, suspension or revocation 
of your license are set forth in Section 3 (f) of the Air 
Commerce Act of 1926. 

J. Carroll Cone, 

Assistant Director (Regulations) 
By: 

Denis Mulligan, 

Chief, Enforcement Section 

Dated April 26, 1935, at Washington, D. C. 

Copies to: Insp. J. S. Marriott 
Accident Board.” 

The other letter reads as follows: 

“August 4, 1947. 

Mr. Charles Sisto, 

816 Wellesley Avenue, 

Brentwood Heights, 

Los Angeles, California. 

Dear Sir: 

Report of your violation of the Air Traffic Rules on 
or about July 26th, 1931, at or near Santa Monica, 
California,—navigating aircraft over an open air as¬ 
sembly of persons at a height less than 1000 feet with¬ 
out the consent of the Secretary of Commerce,—has 
been entered upon your record and filed. 
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The suspension of your private pilot’s license Num¬ 
ber 156S1 for a period of forty-five (45) days, effective 
as of July 26,1931, is hereby confirmed. 

Yours very truly, 

Filbert G. Budwig, 

Director of Air Regulation.” 

Now the notice to Captain Sisto and Mr. Kilgore of 
December 4 advising that we would move to amend the 
complaint also stated that we would ask to strike the word 
“pilot” and substitute the word “operated” therefor, but 
an examination of the regulations and upon taking into 
consideration the definition of “piloted” as appears in 
Part 43 of the regulations, we wish to stand on the com¬ 
plaint as written and do not wish to make that substitution 
as indicated in the notice. 

Now, I want to go to another matter, but that is my 
motion. Possibly we should have a ruling on it. 

27 Examiner Caldwell: You desire to amend the 
complaint by adding a paragraph indicating that 
between certain dates the Defendant piloted certain civil 
aircraft and scheduled air carrier operations when not 
possessed of a valid medical certificate and by adding the 
two letters you just read? 

Mr. Woodmansee: That is correct. 

Examiner Caldwell: Have you finished now? 

Mr. Woodmansee: Yes. 

Examiner Caldwell: Do you have anything further to 
say, Mr. Kilgore? 

Mr. Kilgore: Yes, I have. In the first place, this notice 
business is apparently a farce because the motion as made 
didn’t follow the notice that was sent out. Secondly, I 
should like to call the Examiner’s attention to the fact that 
the Administrator has still not shown when this notice 
was received by the Defendant. 

Now certainly he has some rights as to receiving these 
notices. Second, we had the benefit of hearing what was 
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supposed to have been some letter signed by Mr. Welch 
Pogue, which Mr. Woodmansee read from his notes there. 
It indeed arouses my curiosity to say the least as to the 
reason for this letter and where the letter is. That wasn’t 
it, Mr. Examiner, that you heard. 

There is one other thing about that. On the basis of this 
supposed letter, Mr. Woodmansee got before the judge 
and jury these letters regardless of the objections. I mean 
they are nicely planted in the record now. 

I renew every objection I previously made at this time, 
Mr. Examiner, to those, and following that there is 
28 a question or two vilich I should like to have clarified 
before we get into too much more like this motion 
business that I should like to ask after you rule on this, 
if I may. 

Examiner Caldwell: Is there anything further on this 
motion now? The Examiner of course has the right under 
the rules of procedure within his discretion to either allow 
or disallow the amendment. The Examiner feels that al¬ 
though there might not have been the registered 15 days 
notice, the defendant will not be prejudiced by allowing 
the motion, and as to amending the complaint charging 
him with failure to have a currently effective medical 
certificate and two previous violations over winch the Civil 
Aeronautics Board has jurisdiction and wrhich the Exam¬ 
iner of course will take judicial notice, so therefore the 
Examiner will overrule the objections of defendant, and 
the defendant may of course take proper exceptions. 

Mr. Kilgore: Incidentally, is it necessary to request 
exceptions or is that presumably a matter of record? 

Examiner Caldwell: It will not be necessary for either 
party to take an exception because that is saved for you on 
the record in your exceptions to the decision. 

Mr. Woodmansee: At this time I should like to read 
into the record a stipulation agreed upon between Mr. 
Kilgore and myself. 
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“It is stipulated by and between counsel for the 
plaintiff and the defendant that on October 8,1947 the 
defendant Charles Robert Sisto was the captain in 
command of civil aircraft identified as NC 90432 on the 
scheduled air carrier of American Airlines, Inc. des- 
29 ignated to strip 311; that said aircraft is commonly 
known as a Douglas 4-engine DC-4, and during said 
flight 49 passengers in addition to the crew were 
aboard; that Captain Sisto boarded said aircraft at 
Dallas, Texas on October 8, 1947 and remained in 
command thereof until the aircraft was subsequently 
landed at El Paso, Texas. 

It is further stipulated that defendant Charles Rob¬ 
ert Sisto during all times mentioned in the complaint 
filed herein was the holder of Pilot Certificate No. 
15681 with airline transport pilot rating.” 

I understand that you agree to that stipulation, Mr. 
Kilgore. 

Mr. Kilgore: Yes. 

Examiner Caldwell: Those stipulations as read are 
correct and entered into by the parties? 

Mr. Kilgore: That is right. I so stipulate. 

Examiner Caldwell: Now as I understand from that 
stipulation, you stipulate that the defendant—I wanted to 
get this clear in my mind before we start—was the pilot 
in command of the aircraft. 

Mr. Kilgore: That is correct. 

• • • • 

31 Examiner Caldwell: Would you like to have all 
of the witnesses sworn in at one time or sworn in 
singly? 

Mr. Kilgore: Singly, Mr. Examiner, would be a better 
procedure. 

Examiner Caldwell: Also for the record, both parties 
agree that the witnesses may remain in the hearing room? 

Mr. Woodmansee: That is satisfactory with me. 
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Mr. Kilgore: It is satisfactory with me. Mr. Examiner, 
before counsel for the Administrator proceeds, I should 
like to make a statement for the record, that even though 
Mr. Beck who was subpoenaed by the Administrator, being 
a pilot on this aircraft w T e felt that he w^as logically a 
witness for the defense, and that w r e have talked and con¬ 
ferred with Mr. Beck. I should like for the record to show 
that. 

Second, I would at this time like for Mr. Beck to claim 
his privilege under Section 1004 of the Civil Aeronautics 
Act of 1938, Paragraph (i). That is his privilege regard¬ 
ing self incrimination. 

Mr. Woodmansee: Well, to begin with, if he has a 
privilege or immunity, he should claim it himself 
32 and not by a third party. Secondly, there is no 
element of incrimination here because this is a civil 
proceeding and self incrimination relates to public offenses 
—crimes. 

Examiner Caldwell: That is my understanding too, 
that any immunity privilege he has, he is the only one that 
can claim it, so therefore the motion of the defendant will 
be overruled. 

John Beck, 

• • * • 

Direct Examination 

• • * * 

35 Q Calling your attention to October 8th of this 
year, were you a member of a crew on an American 
Airlines flight that day? Let me withdraw that question. 
On October 8th, 1947 did you make a flight from Dallas, 
Texas to El Paso, Texas on the American Airlines ship? 
A As it came out, that’s right. 

Q And who was the captain in command of that par¬ 
ticular flight? A Captain Sisto. 

Q Who was the co-pilot? A Melvin Logan. 
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Q And what was your capacity on that trip? That is, 
what did you do? A I was observing the operation. 

Q Did you fly the plane? A Yes, sir. 

36 Q When did you take over the controls? A At 
the time the airplane reached an altitude of 6,000 

feet, which was to be our cruising altitude. 

Q After leaving Dallas? A After leaving Dallas. 

Q And this was a 4-engine ship, was it not? A It was. 

Q Had you had any previous flying experience in this 
type of aircraft? A As an observer I had had several 
hours. 

Q But as a pilot, had you had any previous experience 
in flying it? A No, sir. 

Q Was your experience before this limited to DC-3 
equipment? A No. 

Q What type of ships did you fly previous to this date 
for American Airlines? A Stinson, Beechcraft, DC-2, 
DC-3. That is possibly all for American Airlines unless I 
missed one. 

Q But you had no experience in DC-4’s or DC-6’s, the 
heavier ships? A No. 

Q Now as I understood your testimony, the purpose 
of this flight was in order for you to become familiar with 
this particular equipment. Is that correct? A That’s 
right, sir. 

Q While you were flying the plane, who was the 

37 co-pilot or who occupied the other control seat? A 
Melvin Logan. 

Q Where was Mr. Sisto during this time? A There 
was a seat provided for the observer between the two 
pilots and slightly back of them, and he sat on that. 

Q That seat is commonly known as the jump seat? 
A Jump seat. 

Q Did Mr. Sisto or Captain Sisto give you any instruc¬ 
tions in flight as to how to manipulate the controls or fly 
the plane? A I don’t believe that was necessary in this 
case because the pilot is naturally interested in the equip- 
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ment that his airline has and as an airplane that is flown 
exactly the same as other planes by the same type of 
controls. 

Q Mr. Beck, whether it was necessary or not, I am not 
interested. I asked you if in fact lie gave you any instruc¬ 
tions as you proceeded to El Paso from Dallas? A I 
would like to qualify it. 

Q Very well. A He did give me instruction. It is 
natural for a pilot in charge, having charge of an observer, 
whether he is route checking or whether he is observing 
the equipment, to help him as much as he can, to point 
anything along the line or on the airplane that he can to 
be of help to him. Just what he pointed out to me at the 
time I might as well not enumerate but he was as helpful 
as he could be. 

Q You don’t recall him specifically pointing out any¬ 
thing to you to observe in connection with the equipment. 

Is that correct? A Well, I could. 

38 Q Well, just state it, then. You were something 
in the position of a trainee, weren’t you: that is with 
respect to that particular ship? A That’s right. 

Q If you can remember anything by way of instruction 
from Mr. Sisto, just state what it was with reference to 
flying that airplane. A Well, I don’t just remember. I 
wouldn’t want to misstate. 

Q You passed over El Paso, did you not? A Yes, 
sir. 

Q And you were at the controls. You were flying the 
ship. A Yes. 

Q Did anything unusual occur approximately 25 miles 
west of El Paso on that flight, and if so, state what it was ? 
A That is rather a broad question. The airplane was 
flying normally until it began to climb slightly as though 
someone had walked back and I naturally—the automatic 
reaction, the reflex of a pilot—I tried to hold it down and 
wasn’t able to at first, but it is a heavy airplane and I had 
by that time flown it an hour and fifteen minutes. I am 
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not sure of the exact time. I was used to the feel of it 
and I couldn’t hold it down. It was just climbing slightly. 
I reached for the tab control—the fletner control to help 
me. 

Q It helped you? A And it was of no help. 
39 In fact the condition became continuously a little 
worse. The airplane continued to steepen its climb. 
Q Do you recall how many degrees you advanced the 
fletner control? A No, I haven’t at all because we tried 
to reconstruct that and I am not sure that we did that 
properly—to find out how much the control was moved. 

Q Just proceed and state what occurred. A As the 
airplane continued up, I probably moved the tab control 
wheel another time or two. 

Q In an advanced position? A In an advanced posi¬ 
tion, to put the nose down, but the nose didn’t come down, 
except that when it did, it came down very suddenly and 
the airplane swooped down and pointed toward the ground, 
and I left my seat, hanging in mid-air as it were, and the 
airplane went down faster than I fell, so from that time 
on I was on the roof of the airplane. 

* * • • 

46 By Mr. Woodmansee: 

Q Mr. Beck, when the plane began to climb and 
appeared to be tail-heavy as though some passengers were 
walking toward the rear of the plane, was Captain Sisto 
in the jump seat at that time? A Yes, he was. 

Q Over how long a period would you say the plane 
climbed before it nosed over? A It would have to be 
possibly at least four seconds, but it could take up to 

47 fifteen or twenty. I don’t remember the steepness of 
the climb or the time limit. I would like to give you 

a definite answer on that, but — 

• • • * 

48 Q But at no time, as I understand your testi¬ 
mony, after the plane began to climb did Captain 
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Sisto say anything to you concerning the airplane or its 
reaction or the way you were flying it. A At what mo¬ 
ment? 

Q As you started to climb, as you advanced the fletner 
control. A After it began to climb and up to what mo¬ 
ment? 

Q Up to the time it pitched over on its nose and went 
down. A Not that I remember. Not during that time. 

Q You don’t remember him saying a thing to you? A 
No, sir. 

Q Now, will you describe just what happened when the 
plane pitched downward? A Well, I could say a lot of 
words but actually the airplane left us hanging in midair, 
or left me, I should say. I can’t speak for the others. So 
that it caught up to me as I was falling and caught me on 
the ceiling of the cockpit. 

Q Speak a little louder, please. A It caught me on 
the ceiling of the cockpit and I stayed there throughout the 
maneuver. 

Q Could you describe the maneuvers through 
49 which the plane went? A I wish that we had a 
ground witness, but as to what the airplane did, we 
don’t really know. That is true. We are not posittive 
what the airplane did. 

Q Just continue, Captain Beck, and explain what oc¬ 
curred from the time it pitched downward until you got 
back to El Paso. A Any words that try to explain what 
this airplane did are things we believe happened. 

Q There are certain known facts, aren’t there? 

Mr. Kilgore: I would like to request that the attorney 
for the administrator ask his questions to get the informa¬ 
tion. This is no story telling contest. 

Examiner Caldwell: Mr. Kilgore, of course the witness 
is not helping the situation at all, and it seems is a little 
hesitant in wanting to answer questions. Give us your im¬ 
pression of what you know. 

The Witness: I believe that since we talked about it 
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soon after and I have talked and thought about it a lot 
since, that the actual maneuver of the airplane in my mind 
is largely hearsay. 

Examiner Caldwell: The question asked was for you to 
tell in your own words what you know about the flight of 
that plane, not what somebody else might have told you or 
what you heard, but what you know of your own knowledge. 
Now just answer the question, please. 

The Witness: The airplane did go downward and cen¬ 
trifugal force held me on the celing. That much I know. 
By Mr. Woodmansee: 

Q Were any of the propellors feathered? A 
50 That is something we found out afterward. We 
didn’t know it at the time. 

Q When did you first find out that some of the pro¬ 
pellors were feathered? A After we had the airplane in 
what we thought would be a flying attitude we found that 
it wouldn’t maintain altitude and air speed, so we main¬ 
tained air speed by sacrificing altitude. 

Q And how did you do that? A By keeping the nose 
down enough to dive or glide. 

Q Did you unfeather the propellors? A No, sir, I 
didn’t. 

Q Do you know if anyone did? A It was done. I was 
by means of the instruments keeping the plane in a down¬ 
ward path and maintaining the air speed because that had 
to be maintained. 

Q But Mr. Beck, how did the propellers become feath¬ 
ered? What caused them to feather? You know that, 
don’t you? A No, sir, I really don’t. 

Q Where are the feathering switches located? A They 
are on the ceiling, about in the center. That would be be¬ 
tween the two pilots within reach of each. 

Q Did you observe the No. 1, No. 2 and No. 4, the 
switches in a position indicating that the props were 
feathered? A You can’t tell that very well by looking 
at them. 
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Q You can’t. Were you conscious of the fact that 
three of the engines were not functioning at any 
51 time? A Not instantly. When we weren’t able 
to maintain air speed without sacrifice of altitude, 
my natural impulse was to reach for the throttle controls 
and try to get power but it didn’t help. Now” there was a 
slight time lag in there before I realized that the engines 
were not operating. 

Q Well, were those engines actually feathered, those 
three propellors? A I lmow now that they were. I 
know that one was, No. 4. That one I observed out the 
window. 

Q Do you know who unfeathered it? A No, sir, I 
don’t. 

Q Well, after your recovery and the plane was in nor¬ 
mal flight again, who flew it? Who flew it back to El 
Paso? A Sisto. 

Q When did he take over the controls? A As soon 
as the engines were running normally. 

Q Just one more question, Mr. Beck. What caused the 
plane to pitch forward and down while you were flying it? 
Do you know what caused that? A I have since heard 
what is believed to be the cause. 

Q What is that? A The fact that the gust lock had 
been on and had come off. 

• • • • 

54 Q Did you ever have any discussion with Captain 
Sisto concerning this incident? A Yes. 

Q In fact you had a good many conversations with 
him, didn’t you? A I talked to many people about it. 

Q I mean Captain Sisto. A Yes. 

Q Did you have any discussion concerning the appli¬ 
cation of the gust look? A No. 

55 Q Was that ever mentioned between you? A 
No, sir. 

Q At no time? A No, sir. 
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Q Did anyone else ever discuss the gust lock with 
you? A Yes. 

Q Who did? A At what time? 

Q At any time after the accident. A Well, after the 
Civil Aeronautics Board released the information they 
believed the accident was caused by the gust lock, many 
interest pilots talked to me about it and we discussed 
many angles and got many separate pictures of how it 
might have happened. 

Q' Well, you were at a subsequent meeting some little 
time after the incident when the gust lock question was 
discussed, were you not? 

Mr. Kilgore: Mr. Examiner, I object again. This 
thing of talking about meetings and one thing another— 
we are talking about something that was supposed to 
have happened on October 8th and any questions concern¬ 
ing facts on that incident are in order and this thing of 
wandering about the country or about meetings is not rele¬ 
vant to this proceeding, certainly. It is an attempt to 
sneak things into this record that have no place there. 

Examiner Caldwell: I agree partially and disagree 
partially with you on that statement. I think this whole 
trouble could be cleared up by the witness him self 
56 if he would just give cooperation to Mr. Woodman- 
see and to you. I think the witness himself is de¬ 
laying this. 

Mr. Woodmansee: I am beginning to wonder about 
my statement previously that he is a friendly witness 
because I am having to drag everything out of him and 
not getting very far with that. 

By Mr. Woodmansee: 

Q Let me ask you again, Mr. Beck, did you at any 
time immediately following the incident of October 8th 
discuss with Captain Sisto or Mr. Logan the question of 
the gust lock being applied, particularly at a meeting 
held in New York in Larry Fritz’s office around the 15th 
day of October? You can answer that question, can’t 
you? 
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Mr. Kilgore: I object to the question because it is a 
leading question, and he is trying to put every single 
word right in the witness’s mouth. This is Mr. Wood¬ 
mansee’s witness, Mr. Examiner. This isn’t cross exam¬ 
ination. Let him conduct the examination in the proper 
style, and he certainly knows what that is. 

Examiner Caldwell: Well, of course we will try to 
confine our questions to proper examination, but I can’t 
see where that question is prejudicial. He is asking with 
reference to a meeting, any statement that he might have 
made with reference to a discussion with Mr. Sisto, the 
defendant, which is proper. Now the witness can help. 
If he will answer the question either yes or no, it will 
help, and I think Mr. Woodmansee probably wouldn’t 
have to go into it in a round about manner to get out 
what he is trying to. Will you try to assist us 
57 every way possible in answering the questions to 
the best of your ability? 

The Witness: I just don’t want to make a statement 
as being definite when I am not positive in my own mind. 

Examiner Caldwell: Try to confine your answer to 
something that is definite, as much as possible, one way 
or the other. 

Mr. Woodmansee: Read the question, Mr. Reporter. 

(The question was read.) 

The Witness: The answer is ‘ * no 
By Mr. Woodmansee: 

Q You had no discussion along that line in Mr. Fritz’s 
office? A That is right, sir. 

Q Did you in anyone else’s office in New York? Well, 
you know whether you did or not? A I was thinking of 
your previous question, do you remember it? 

Q Did you discuss with anyone in New York City this 
question of the gust lock being applied around about the 
15th day of October, either way? A Yes. 

Q Who did you discuss it with and what was said: A 
Captain Braznell, Captain Dunn, Chief Pilot, Captain 
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Staats of Los Angeles and Captain Bittner of Memphis, I 
believe—just what was said, sir, I don’t recollect. 

Q There was some reference made to the gust lock, 
wasn’t there? A Yes, there was. 

58 Q Don’t you recall what was said concerning it? 

A I am unable to divorce that in my mind from 
talk that I have had with everyone else since then. That 
is true. I am under oath, and it is true. 

Q You are under oath and I should like you to bear 
that in mind on this question particularly: During these 
discussions in New York and possibly elsewhere wasn’t 
reference made to the fact that Captain Sisto had the 
gust lock applied at the time the plane pitched forward 
and nosed down ? A We discussed that, yes. 

Q And that was the fact that that was the situation. 
Is that correct ? A Yes. 

Q Did you hear Captain Sisto state that that was 
what occurred, that he had applied the gust lock? A 
Yes, that’s right. 

Q You heard Capatin Sisto state that? A Yes. 

Q And at the time that he had the gust lock engaged, 
you were unaware of that fact as pilot of the plane. Is 
that correct ? A That is true. 

• * • • 

61 M. Kent Goodwin 

• • • • 

Direct Examination 
By Mr. Woodmansee: 

Q State your full name, please? A. M. Kent Good¬ 
win. 

Q Where do you reside, Mr. Goodwin? A 6214 Roy 
Street. 

Q What is your business ? A Mechanical engineer. 

Q Calling vour attention to October 8th of this year, 
did you have occasion to make a flight on an American 
Airlines ship ? A I did, sir. 
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Q Where did you board the plane? A Washington, 
D. C. 

62 Q Washington, D. C. ? A Yes, sir. 

Q And destined for Los Angeles? A Yes, sir. 

Q During that flight was there anything unusual 
occurred at approximately 25 miles west of El Paso? A 
Yes, sir. 

Q Just state what it was. A Well, after we had 
flown over El Paso I felt the ship going into what ap¬ 
peared to be a steep climb. In my estimation it was a 
steep climb. I don’t know how long it had been in a 
gradual climb before that, but at this point when I noticed 
it, it was a steep climb. Having just a general knowledge 
of aviation from my studies, it felt to me like it was 
headed for a stall, and the duration of the steep part of 
the climb was not more than five seconds, in my estima¬ 
tion, and the termination of the climb was when I left 
my seat and went directly to the overhead and stayed 
there. I was glued and couldn’t move. 

Q Up against the ceiling, you mean? A That’s right. 
I couldn’t move until, I should say, ten seconds before the 
ship was rolled over into an upright position, and then I 
felt the tension of my body against the roof of the plane 
relax and I could have moved a little bit then. About ten 
seconds later the ship rolled over in an upright position 
and most of us landed back one seat from where we 
started. I was in the seat behind where I was sit¬ 
ting, and the two sailors were in the seat that I had occu¬ 
pied. 

63 Q Where was your seat located? A I was in 
what I recall as 22 aisle. I had just changed with 

a woman on the window. That was the second seat from 
the front door, the second seat from the door, the pas¬ 
senger entrance into the plane toward the nose of the 
ship. 

Q That would be toward the rear part of the plane? 
A That’s right. 
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Q When the plane nosed over, did you approximate 
your altitude! A I couldn’t, sir. The only thing I 
could go by is this: Roughly 25 minutes before, we had 
the ship’s bulletin that the pilot gives for the information 
of the passengers, saying that — it was Captain Sisto had 
sent it back with a humorous sidelight that we had just 
passed the biggest thing in Texas, which was the moun¬ 
tain on the right, at an altitude of 8,000 feet. 

Q I wonder if you could explain a little more in detail 
as to the maneuvers of the ship after it nosed over in 
that steep pitch forward until it came out of it. A Well, 
from what I have experienced and what I remember was 
that we hit the overhead and we stayed there in what 
must have been a good half of an outside loop. At first 
I thought it was an air pocket, but then I said, no, it 
wasn’t, because I could have gotten off. We stayed there 
for a good half of an outside loop and then we appeared 
to be flying, not in a dive, but in a steep glide, on our 
back, until he rolled the ship over. We could see the 
mesquite and the desert out the windows. 

Q Do you have any idea as to your altitude 
64 when the ship was rolled out and again in a level 
attitude! A It was too darned close, I can tell 
you that, but it was about, I would say — what I am 
judging it by is the number of times I have been in the 
Washington Monument in Washington, which is 555 feet 
high, and we were closer to the ground than that. 

Q How much closer! A Not too much. I would say 
around 400 feet. 

Q Could you tell about the time the plane came out, 
after it was rolled out and resumed — about the time it 
resumed level flight — as to the functioning of the en¬ 
gines! A I noticed that the engines on my side were 
both out. I was on the left side. 

Q Both out! A Yes. 

Q Do you know what numbers those engines bear, or 
would you know that! A I wouldn’t know that. 
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Q You are certain that the two on your side were 
both out? A Yes, sir. 

Q Could you explain what you mean by “out”? A 
The props were dead. 

Q Are you familiar with the custom of feathering 
propellers? A I know what is done when they are 
feathered. 

Q Would you say from your observation that the two 
engines, that the props on your side were feathered? A 
No, they were not feathered, because the blades 
65 were what I would consider in a normal operating 
position. When it is feathered, it is what you 
say — it is at right angles with the leading edge of the 
wing. 

Q You are certain the two engines were not oper¬ 
ating? A Yes. 

Q At what particular time did you notice that? A 
Right after we rolled over. I lit on the floor and I 
looked out. 

Q And how long did they remain inoperative? A 
Immediately they were started. 

Q Do you know what the situation was with respect 
to the other two engines at that time? A No, sir, I 
didn’t. 

Mr. Woodmansee: That is all I have. 

Cross Examination 
By Mr. Kilgore: 

Q Mr. Goodwin, how fast was the plane going when it 
arrived at El Paso? A According to the log that he 
passed back, it was maintaining 230 air miles. 

Q Was that ground speed or air speed? A He said 
air speed — wait a minute; I will retract that. I don’t 
recall — one was about 230 and the other was about 220 
ground speed, about 10 miles an hour difference. 

Q Mr. Goodwin, have you ever been in an airplane 
when it was stalled ? A No, sir, I have not. 
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66 Q Naturally, your statement that you thought 

it was approaching a stall was based on something 

vou had read or heard. You don’t know the feel of a 
•> 

stall! A I don’t know the feel of it, no, sir, but may I 
make a statement, please? I know from my mechanical 
education that when a plane starts a climb and loses air 
speed, such as it did, a stall is inevitable. 

Q How much did it lose? A It lost quite a bit. I 
am not qualified to say how much it lost, but we slowed 
considerably. 

Q I Are you an aeronautical engineer? A No, a me¬ 
chanical engineer, but the first two years of my educa¬ 
tion were in aeronautics. 

Q Have you done any engineering work on the DC-4 
airplane? A No, sir. 

Q Mr. Goodwin, I believe you stated that the plane 
did make an outside loop. Is that correct? A To the 
best of my knowledge, that is what I think it did. 

Q At the time it was doing that, you were up against 
the ceiling? A That’s right. 

Q Could you see out of the plane from the position 
you were in, up against the ceiling? A Yes, sir. 

Q What did you see, looking out? A Things whirl¬ 
ing around. I could see sky and I could see ground occa¬ 
sionally. 

• • • • 

72 Barbara Lou Chapman 

• • • • 

Direct Examination 

• • • # 

73 Q And were you a stewardess on what has 
been referred to as American Flight 311? A Yes. 

Q And where did you board the plane? A In Dallas. 
Q And the trip was destined for Los Angeles? A 
Yes. 
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Q In the vicinity of El Paso was there any unusual 
occurrence? A Yes. 

Q Would you explain what it was and where you were 
in the plane, your position? A Well, I was in the rear 
of the ship by the cabin door. I had just looked out the 
window, and I wasn’t aware of any climb. All I felt was 
as though there was an updraft or downdraft, or what¬ 
ever it might have been, and I tried to catch on to the 
back of the seat but before I could do that I was thrown 
against the rear wall of the cabin and I couldn’t 
move. I tried to turn my head and I couldn’t even turn 
my head, and there were several other people thrown 
against the wall there too, up against me. 

Q Were any of them up against the ceiling? A I 
don’t know. 

Q After the plane resumed level flight was there any 
damage to the passenger cabin that you noticed? A Yes. 

Q Explain what you noticed. A The ceiling, 

74 from what I remember it, the interior was torn al¬ 
most from the rear to the front. 

Q Along the ceiling? A Both sides of the lights, and 
some of the lights were broken, and the curtains by the 
windows were down or partly down where people had 
tried to grab them, I suppose, and the rug was twisted 
around. Of course everything that was in the overhead 
racks was thrown to the rear and everything was just a 
general mess. 

• • • • 

75 Clinton E. Umphress, 

called as a witness, and having been first duly sworn, 
was examined and testified as follows : 

Direct Examination 
By Mr. Woodmansee: 

Q Please state your full name. A My name is Clin¬ 
ton E. Umphress. 
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66 Q Naturally, your statement that you thought 
it was approaching a stall was based on something 
you had read or heard. You don’t know the feel of a 
stall? A I don’t know the feel of it, no, sir, but may I 
make a statement, please? I know from my mechanical 
education that when a plane starts a climb and loses air 
speed, such as it did, a stall is inevitable. 

Q How much did it lose? A It lost quite a bit. I 
am not qualified to say how much it lost, but we slowed 
considerably. 

Q Are you an aeronautical engineer? A No, a me¬ 
chanical engineer, but the first two years of my educa¬ 
tion were in aeronautics. 

Q Have you done any engineering work on the DC-4 
airplane? A No, sir. 

Q Mr. Goodwin, I believe you stated that the plane 
did make an outside loop. Is that correct? A To the 
best of my knowledge, that is what I think it did. 

Q At the time it was doing that, you were up against 
the ceiling? A That’s right. 

Q Could you see out of the plane from the position 
you were in, up against the ceiling? A Yes, sir. 

Q What did you see, looking out? A Things whirl¬ 
ing around. I could see sky and I could see ground occa¬ 
sionally. 

• • • • 

72 Barbara Lou Chapman 

• m m m 

Direct Examination 

• • m • 

73 Q And vrere you a stewardess on what has 
been referred to as American Flight 311? A Yes. 

Q And where did you board the plane? A In Dallas. 

Q And the trip was destined for Los Angeles? A 
Yes. 
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Q In the vicinity of El Paso was there any unusual 
occurrence? A Yes. 

Q Would you explain what it was and where you were 
in the plane, your position? A Well, I was in the rear 
of the ship by the cabin door. I had just looked out the 
window, and I wasn’t aware of any climb. All I felt was 
as though there was an updraft or downdraft, or what¬ 
ever it might have been, and I tried to catch on to the 
back of the seat but before I could do that I was thrown 
against the rear wall of the cabin and I couldn’t 
move. I tried to turn my head and I couldn’t even turn 
my head, and there were several other people thrown 
against the wall there too, up against me. 

Q Were any of them up against the ceiling? A I 
don’t know. 

Q After the plane resumed level flight was there any 
damage to the passenger cabin that you noticed? A Yes. 

Q Explain what you noticed. A The ceiling, 

74 from what I remember it, the interior was torn al¬ 
most from the rear to the front. 

Q Along the ceiling? A Both sides of the lights, and 
some of the lights were broken, and the curtains by the 
windows were down or partly down where people had 
tried to grab them, I suppose, and the rug was twisted 
around. Of course everything that was in the overhead 
racks was thrown to the rear and everything was just a 
general mess. 

• • • • 

75 Clinton E. Umphress, 

called as a witness, and having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 
By Mr. Woodmansee: 

Q Please state your full name. A My name is Clin¬ 
ton E. Umphress. 
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Q Where do you reside? A I reside at 2701 West 
Forty-second Street, Los Angeles. 

78 Q What is your business, Mr. Umphress? A 
Traffic manager for North American Aviation. 

Q On October 8th of this year did you have occasion 
to make a flight on an American Airlines airplane? A 
Yes, sir. 

Q And where did you board the plane? A Dallas, 
Texas. 

Q En route to Los Angeles? A Right, sir. 

Q Do you happen to know who was the captain in 
command of that plane? As a passenger you probably 
don’t. I just wondered if by any chance you knew. A 
No. 

Q Do you recall any unusual incident which occurred 
during the flight shortly after you passed over El Paso? 
A Well, I will describe what happened to me. Shortly 
before we passed over El Paso I recall that there was a 
bulletin passed back giving us the altitude and the speed 
and the approximate location. I remember that we were 
flying at 8,000 according to the bulletin, and I believe the 
bulletin also stated that it was approximately 3,000 feet 
sea level at that point. I was sitting in the front aisle 
seat on the left-hand side. There was a sudden surge 
and almost as quickly the plane snapped over on its nose; 
the reason I say it snapped over on its nose — now, maybe 
I am wrong — I left my seat quickly, I mean it wasn’t a 
slow process, just immediately, and went up to the ceil¬ 
ing. At that point I just stayed on the ceiling. Well, 
77 honestly, I wasn’t looking around seeing what was 
happening. I was so shocked at the moment. So the 
next thing I knew, after a number of seconds, the pressure 
was sort of off, I mean the impact against the ceiling, and 
we were just lying on the ceiling, and then the plane rolled 
over and I floated back to the floor, so to speak, and the 
plane straightened out. 



59 


Q After the incident, what was the condition of the 
passenger cabin with respect to any damage that you may 
have observed on the ceiling? A The carpets were off 
the floor. They were all messed up, and it seems as 
though there was linen or something lying in the cabin 
of the plane. It was all torn. I don’t know what the 
lining is on top of the cabin, but it was all torn. 

Q Did you suffer any physical injuries? A Only a 
stiff neck and a sore knee. 

Q Did you notice whether any of the other passengers 
suffered any injuries, such as cuts or bruises or abrasions, 
or anything of that sort? A Yes, there were just a few. 

Q Now, when the plane resumed its normal flying atti¬ 
tude, just about at that time, you being up in the front 
seat, do you recall whether all of the engines were oper¬ 
ating normally? A After we straightened out? 

Q Yes, just about the time you straightened out. A 1 
only looked out the one side. One was dead and the 
other just windmilling. That was the left-hand side. 

Q One engine was inoperative and the other was 
78 operating? A Just barely turning over. 

Q Then you proceeded to El Paso and landed. 
Is that correct? A Right. 

Q How long would you say — how long a time elapsed 
from the time it pitched over in that dive until it came 
out, rolled out in normal flying attitude? A What I 
would say would be a guess, believe me, but knowing the 
approximate height and the possible speed that the air¬ 
plane was going on this dive and outside roll, I would 
say possibly less than half a minute, or something like 
that. It is just purely a guess. 

Q Could you estimate your altitude when you leveled 
out? A I would say between three and five hundred 
feet. 

Q On the flight into El Paso after the incident, did the 
engines appear to be operating normally? A Yes, sir. 
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Q And a normal landing was made by the captain? A 
Yes, sir. 

Q After landing did you have occasion to observe the 
ship as to whether or not it had suffered any damage to 
its exterior, just from your visual observation? A The 
deicer boot on the left wing was loose. 

Q Anything else ? A That is all I noticed. 

Mr. Woodmansee: That’s all. 

Examiner Caldwell: Any questions on cross examina¬ 
tion? 

79 Mr. Kilgore: No questions. 

• • * * 

S9 Warren T. Dickenson 

• • * * 

Direct Examination 
By Mr. Woodmansee: 

Q Please state your full name. A Warren T. Dick¬ 
enson. 

Q Where do you reside? A 1376 North Beverly 
Drive, Beverly Hills, California. 

Q What is your occupation, Mr. Dickenson? A I am 
an engineer, aeronautical engineer. 

Q Are you employed by the Douglas Company 
90 at Santa Monica? A That is true, Santa Monica 
division. 

Q Would you state for the record your background 
and training and qualifications as an engineer? A I 
graduated from the Massachusetts Institute of Technology 
in aeronautics. I was employed by Douglas Aircraft in 
July, 1934, and I have been with them ever since in various 
capacities, in the shop and also in the engineering depart¬ 
ment. 

Q Did you receive any degree at M. I. T.? A Bach¬ 
elor of Science in aeronautical engineering. 

Q Your specialty since 1934 has been aeronautical engi¬ 
neering? A That is true. 
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Q Have you had any experience or did you have any 
experience in the development of what is commonly known 
as the DC-4 Douglas Aircraft? A Yes, I have. 

Q Could you state briefly your activity in that re¬ 
gard? A Well, when the DC-4 was first conceived I 
was working in the engineering department and when it 
came up for flight tests in 1941 I was in charge of flight 
research work at the Santa Monica plant and as such I 
conducted most of the flight tests that were conducted on 
the DC-4 as engineer during the period from 1941 to 1943. 

Q Are you familiar with the device known as the gust 
lock used on DC-4’s ? A Yes, I am. 

Q Do you know when that was first developed 
91 and put into general use in the airplane? A That 
gust lock has been in general use since the first 
C-54A which was built in 1942. 

Q And would you just describe or explain in some 
detail where this gust lock is located in the airplane, the 
purpose of it and how it functions? A Well, there are 
three gust locks in the DC-4 which followed the first C-54 
models — C-54 and subsequent — one gust lock for each 
control surface, rudder, aileron and elevator. The gust 
lock is applied from a lever in the pilot’s compart¬ 
ment which mechanically pulls the control surfaces, which 
mechanically locks the control surfaces in place in a 
neutral position. It is what is commonly called an over- 
center device and holds the surfaces rigidly in place. 

Q And where is it located in the plane? A The 
aileron gust lock is located in the center line of the ship. 
Q What I am talking about now is the lever that locks 
the gust locks. A The lever itself is located at the 
right-hand side of the pilot’s seat on the floor. 

Q And with reference to the jump seat where is the 
lever? A With reference to the jump seat it is just 
forward of the jump seat and on the left-hand side of it 
on the floor. 
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Q And could you explain how that lever works? A 
The lever simply needs to be pulled up and rotated, 
which it will do because it is only centered around 

92 one hinge point. It needs to be pulled up and held 
in position, and then the intention is when the air¬ 
plane is on the ground that a tape will be pulled out from 
the ceiling of the pilot’s compartment and attached to 
the lever to hold the lever in the up position. 

Q And that sort of operation locks the ailerons, the 
elevators and the rudder? A That is true. The sur¬ 
faces have to be centered, or nearly centered within plus 
or minus two degrees or so and then the gust lock can 
be applied. 

Q Are these surfaces you have just referred to locked 
simultaneously when the lever is engaged, as you stated? 
A Approximately simultaneously, yes. 

Q Was that gust lock designed to be used under any 
circumstances while in flight? A It was not designed to 
be used in flight. 

Q What was the purpose of it? A The purpose of 
the gust lock was to hold the control surfaces fixed while 
the airplane was sitting on the ground to prevent the 
surfaces from sliding back and forth, to prevent damage 
to the surfaces when the airplane is on the ground, by the 
elements. 

Q Did you have occasion to inspect a DC-4 American 
Airlines plane No. NC 90432 following an incident that 
occurred near El Paso on October 8th? A Yes, I looked 
the airplane over. 

Q Do you remember what date you inspected the air¬ 
plane when you looked it over? A I saw the air- 

93 plane first in the afternoon of October 8th at El 
Paso. 

Q Did you have any discussions with any members of 
the crew, either Captain Sisto or — particularly Captain 
Sisto? A When? 

Q At that time. A Not in the afternoon. 
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Q Did yon subsequently have any conversation with 
Captain Sisto? A We talked several times during my 
stay at El Paso. 

Q And during your discussion was the cause of the 
incident which has been referred to in these proceedings 
discussed or did Captain Sisto give any explanation as 
to the cause! A Well, it wasn’t my place to discuss it 
with him outside of the hearings — the informal hearings 
which were held there, and it was there that I heard Ms 
explanation of the situation. 

Q Please state if you recall what Ms explanation was. 

Mr. Kilgore: I object. 

Examiner Caldwell: Objection overruled. Proceed. 

The Witness: I was present at the hearing in El 
Paso on October 9th when Captain Sisto and Captain 
Beck and Captain Logan reported engaging the auto¬ 
matic pilot, after wMch the airplane started to climb, 
after wMch Captain Beck reported rolling in some forward 
trim tab, and then I understood Captain Sisto to say that 
he disengaged the automatic pilot upon wMch action 
94 the airplane nosed over and the pilot, Captain 
Beck, and Captain Sisto were thrown to the ceiling. 

Q Are you familiar with the operation of the auto¬ 
matic pilot in that type of plane ? A Yes, I am. 

Q Would you just explain how much forward elevator 
control would have to be applied to overcome the auto¬ 
matic pilot when it is fixed? A The automatic pilot can 
be overpowered with about 65 or 70 pounds of force ap¬ 
plied at the control column. 

Q Just state how much application of the trim tab 
would have to be applied to accomplish that. A At the 
speed Captain Sisto indicated that he was flying it would 
require about somewhere between one and a half degrees 
elevator trim tab to apply an equal force. 

Q In overcoming the automatic pilot at say one and 
a half degrees would the result be a violent plunge or 
would it be gradual or what would be the reaction of the 
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ship when overcome by trimming it? A I am afraid I 
don’t understand the question. 

Q Well, what I mean, the evidence in this case indi¬ 
cates that while the plane was climbing that it suddenly 
plunged downward. My question is that, assuming the 
automatic pilot was on and the pilot applied the trim tab, 
advanced it in a forward position, and it got to that one 
and a half degrees that you speak of, overcoming the 
automatic pilot, would the ship react in such a violent 
manner? A Well, I wasn’t in the airplane so I can’t 
say how violent the matter is. 

95 Q Just from an engineering standpoint state 
whether or not that could result. A I can only 
say most pilots can pull at least 70 pounds and therefore 
if the trim tab were moved forward an amount which the 
automatic pilot could handle and then the automatic pilot 
were disengaged, the maximum force that the pilot would 
have to handle then would be the amount the automatic 
pilot was handling which was in turn 70 pounds, and I be¬ 
lieve that a pilot could handle that force. 

Q Did you have any discussion with any members of 
the crew at a subsequent date, subsequent to the incident 
with respect to the gust lock? A No. 

Q You never discussed it with Captain Sisto? A No, 
I never did. 

Q State, if you know, Mr. Dickenson, what the result 
would be to a DC-4 in flight if the gust lock lever was 
engaged; that is, the gust locks were locked, fastened, and 
the trim tabs were in an advanced position of three de¬ 
grees, and then the gust lock was suddenly disengaged. 
Have you any opinion on that as to what would result? 
A Well, if the gust lock were engaged, the control sur¬ 
faces held in neutral therefore, the elevator trim tabs on 
the DC-4 are capable of putting in — as I said before — 
about 60 pounds of force per degree of elevator trim tab, 
and therefore depending upon how much elevator trim 
tab were rolled in after the surface was engaged would 
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be — would depend the amount of total force you would 
get. For example, if three degrees were rolled in 

96 and the control surface was rolled in, 180 pounds 
of force suddenly applied when the control gust lock 

was released. If it were four degrees, it would be four 
times 60 or 240. 

Q As against 70 pounds which would be sufficient to 
overcome the automatic pilot. A That is true. 

Mr. Woodmansee: I think that is all. 

Cross Examination 
By Mr. Kilgore: 

Q Mr. Dickenson, do you hold any type of pilot cer¬ 
tificate in addition to your engineering qualifications? A 
Yes, I do. 

Q May I ask what that is, please? A I have a pri¬ 
vate pilot’s rating. 

Q Mr. Dickenson, as a part of your work with Douglas 
do you have anything to do with the placarding of the 
aircraft? A No. 

Q Do you know whether or not there are any placards 
in the various types of C-54’s that are being used by the 
airlines regarding, we’ll say, gust locks? A Well, I can 
answer your question if you will tell me what kind of 
placard you refer to. There is naturally, I believe — lam 
not positive — I believe there is a placard telling how to 
put it on — pull this string and pull this. 

Q Are there any cautioning placards about when 
to or when not to pull it on? A I do not believe there 
are. 

97 Q Now let me ask you this: Have you heard 
of the gust lock applying; that is, coming on in¬ 
advertently while a plane was cruising? When I say “in¬ 
advertently” I mean without the action of the pilots in 
the cockpit. A I have not positively heard of that ever 
happening. I would like to say for the record that if it 
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did ever happen, it should have been reported to the 
Douglas Company, and to my knowledge it has never been 
reported to the Douglas Company that that has hap¬ 
pened. 

Q Your answer to my question isn’t quite clear to me 
in one part, Mr. Dickenson. Let me ask the first part 
of it again. Have you ever heard of that happening? I 
didn’t mean by that an official report on your desk. A 
Of the gust lock being — of inadvertently coming on in 
flight? 

Q That’s right. A No, I have never heard of that. 
If I had, it would have been hearsay of the fourth order. 

Q You stated a few moments ago that the gust lock — 
that this gust lock is the same gust lock that was put on 
the C-54A’s in 1942. Is that correct? A That’s true. 

Q Do you know whether or not there was recently 
some change required in the gust lock by the CAA? A 
There have been some changes required in the gust lock 
following the Bainbridge accident to Eastern Air Lines. 

Q What were the changes? A Well, we revised the 
mechanism by which the gust lock is held firmly on 
98 the floor with a latch mechanism. It is a double 
latch arrangement, and we eliminated one nut which 
formerly attached to a piston which in turn was used to 
operate a spring which unfastened the gust lock auto¬ 
matically after the tape was taken away. 

Q Why was that done? A I believe that was done 
as a super-precautionary measure. 

Q Against what? A Well — I recall another case, the 
case of the United Air Lines at LaGuardia Field where, I 
believe, it was felt that the gust lock may not have been 
disengaged prior to take-off. 

Q Well, Mr. Dickenson, I would like to ask you again, 
what were these precautionary measures against? You 
haven’t answered that directly. A Well, that is a difficult 
question to answer on account of the fact that origi¬ 
nally— whether or not I knew of any cases where the 
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gust lock came on — it was pointed out if there were a 
malfunctioning of the gust lock, these sort of things could 
prevent its coming on, and when it was pointed out to 
us that we could take additional precautionary measures 
to keep the gustlock from engaging in flight because of 
malfunction of the gust lock, we took those measures. 

Q Was that done before or after October the 8th, 
1947? A I believe the change was probably initiated 
before that time, but I do not believe that all airplanes 
were so equipped. In fact, I am quite sure of that. I do 
know that the NC 90432 did not have those changes 
in it. 

99 Q Now, are those modifications which you men¬ 
tion, Mr. Dickenson, also being carried through to 
the DC-6 as well, if you know? A I don’t think I know. 
I think some of them are, but I don’t know whether they 
all are. 

Mr. Kilgore: That’s all. Thank you. 

Redirect Examination 
By Mr. Woodmansee: 

Q Are you familiar with the gust lock and lever that 
was installed in NC 90432 on October 8th? A Well, I 
didn’t look at the gust locks themselves in the aircraft. 
I believe that the gust locks were standard. However, I 
did not look at them. 

Q You are familiar with the gust lock that was in use 
in that type of ship at that particular time, are you not? 
A Unless American Airlines modified it. 

Q But if they had modified it, taking these precaution¬ 
ary measures that you speak of, you wouldn’t know about 
that ? A No, I wouldn’t know that, no. 

Q Now, Mr. Dickenson, this lever that you referred to 
that is used to engage the gust locks, that is located on the 
floor of the cockpit right at the side of the jump seat is 
it not? A The left-hand side of the jump seat. 




68 


Q And when that lever is flat on the floor then, of 
course, the gust locks are not engaged. Isn’t that cor¬ 
rect! A That’s right. 

Q And in order to engage the gust locks this 

100 lever has to be lifted off the floor and pushed for¬ 
ward. Is that not correct? A That’s right. 

Q Isn’t it also true that it requires considerable force 
to complete that operation and put it in position where 
it can lock? A It requires some force to do it, yes. 

Q Well then, if you can see any circumstances under 
which that lever without force being applied could slip in 
to or move into a position which would lock the gust locks, 
will you state them? A I do not believe that it is pos¬ 
sible for that to happen unless the gust lock were mal¬ 
functioning or broken in some respect. 

Q Did you after the incident referred to in this pro¬ 
ceeding examine the gust lock on the plane afterwards? 
A We did not — at least I did not examine the gust lock. 
I think I answered that once before. 

Q You do not know of anyone of the Douglas Company 
that did? A I was the only representative of the Doug¬ 
las Company there at the time. 

Q As I understand your testimony, you know of no 
instance where the gust locks had become engaged inadver¬ 
tently or without the lever being pushed forward? A 
That is true. 

Q Do you know of any instance where the gust lock 
in this type of plane was found inoperative in any degree 
or any malfunctioning with respect to it? Have you 

101 had any difficulty with that particular device? A 
Well, I hate to speak for the service department 

because that is something I shouldn’t do — can’t do, as a 
mater of fact — but to my knowledge I know that the 
gust lock has operated satisfactorily for some period of 
time. 

Q Do you know of any instances where there have been 
any failures ? A I don’t know of any failure cases. 
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Q And with respect to the two incidents — Bainbridge 
and LaGuardia Field incidents — and the precautionary 
measures taken, X gather that that wasn’t because of any 
failure on the part of the gust lock on either one of those 
two planes but it was just a precautionary measure. Is 
that correct? A That is true. May I add a point? I 
believe the gust lock from the Bainbridge case was found 
and my understanding is that the gust lock was found in 
good condition. 

Mr. W oodmansee: That’s all. 

Mr. Kilgore: I have a few more questions. 

Recross Examination 
By Mr. Kilgore: 

Q A moment ago you said something about the best 
of your knowledge that that gust lock had been completely 
satisfactory. Were you referring to the gust lock on this 
particular airplane? A No, I 'was referring to that type 
of gust lock on the DC-4, DC-6 series. 

Q Did you do any checking of the gust lock mech- 
102 anism of the airplane in question in this case? A 
At El Paso, you mean ? 

Q Yes. A I did not, and the reason I did not was 
on account of Captain Sisto’s testimony at the time. 

Q Have you at any time since then? A Since I left 
El Paso I haven’t seen that airplane. 

Q Or any parts of it ? A Or any parts of it. 

Q I presume you know what this is (indicating). Will 
you state please for the record what it is? A This is 
one of our gust locks. 

Q Incidentally, what part of the airplane would that 
be from? A Well, if it is a rudder or elevator gust 
lock, it would be located in the tail. If it is an aileron 
gust lock, it is located in the center wing. 

Q Can you show us -with that in your hand essen¬ 
tially what happens when that moves in the cabin? A 
Well, I believe it would be pretty hard to read it into 
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the record but if we could take a picture of it, it would be 
shown. This portion is attached to structure; this por¬ 
tion is attached to the elevator, and this is attached to 
the control cable at the cockpit (indicating). In a normal 
operation the gust lock is separated in such manner and 
the elevator is allowed to move up and down. Upon pull¬ 
ing this from the cockpit, this stays like so and the gadget 
moves around in such a fashion that — there it is in the 
locked position (indicating). 

Q Now, can you tell us this: If that were ap- 

103 plied; that is, the lever in the cockpit, would the 
effect of the gust lock be gradual as the lever was 

raised, or would the gust lock take effect very quickly? A 
It depends on how* fast it is engaged. Just as rapidly as 
you pull on this, the gust lock will come up at the same 
speed because they are mechanically connected. It could 
be done very slowly or as rapidly as you could apply it 
in the cockpit. 

Q If the lever is raised, would it come any distance at 
all without the effect of that gust lock being felt? A 
Yes, I think it moves up maybe 15 or 20 degrees before 
it would begin to be felt. I never engaged one in flight, 
you undertsand. 

Q Approximately how many degrees is there to the 
total! A Approximately 90. 

Q Approximately 90? A With the control handle in 
the cockpit. 

Q And you believe that that could be brought up 
maybe 15 degrees? A Twenty, maybe. 

Q And then the affect of the gust lock would be felt? 
A Along in the travel of the handle in the cockpit the 
control surface will gradually be pulled into the zero 
position. 

Q But the spring action of this mechanism does not at 
any time have a snapping affect. Is that correct? A It 
snaps when it comes off. 

104 Q But at no time in going on? A It is a 
smooth spring. It is just a spring. 
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Q It doesn’t lock until it gets all the way back; isn’t 
that true? A That is true. Until it gets all the way 
to this position it isn’t locked (indicating). 

Q From the movement of the cable that this is at¬ 
tached to, that lever would have to come a good ways 
before it is actually locked. A Yes, 90 degrees. It is 
the 90 degree travel of the lever in the cockpit before it’s 
fully locked. 

Q Now, you mentioned a moment ago without being 
asked that you had never tried one of these in the air. A 
That is true. 

Q That interests me quite a bit. I believe you stated 
a few moments ago that you were practically in charge 
of the flight test engineering of the DC-4. A In the 
Santa Monica division, which included the DC-4, yes. 

Q And to your knowledge this lever which was in the 
cockpit unmarked was never even tested by the manu¬ 
facturer. A It was not tested in flight. 

Q Not tested in flight. A That is true. 

Q And not marked by the manufacturer not to be 
used in flight. A That is also true. 

Q But it was a lever prominently placed in the cock¬ 
pit of the airplane. A It is on the floor of the cockpit, 
yes. 

105 Mr. Kilgore: That’s all. 

Examiner Caldwell: Any further questions? 

Mr. Crawford: Yes. 

Redirect Examination 
By Mr. Crawford: 

Q Mr. Dickenson, is it customary for the Douglas 
Aircraft Manufacturing Company to put placards in the 
cockpit prohibiting everything the pilot should not do in 
that plane? A It is not. 

Q With regard to the operation of the gust lock again, 
Mr. Dickenson, I should like to put a hypothetical question 
to you. If a plane were in flight — the DC-4 were in flight 
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and the elevators were in neutral position and the gust 
lock lever were brought forward and the lock engaged, 
would that have any effect on the control surfaces, on the 
elevator surface — at least would it move it? A If the 
control surfaces are already in neutral, then engaging the 
gust lock would not change their position. 

Q Then it would have no effect on the flight of the air¬ 
craft? A Not until it was upset by a gust or some such 
thing. 

Q There would be no sudden jolt or anything of that 
nature if the elevators were all in neutral position already. 
A That’s right. 

Q Mr. Dickenson, you are familiar with the trim tab 
mechanism of this DC-4 type aircraft? A Reasonably. 

Q If the gust lock were engaged so as to hold 
106 the elevators in neutral position, and forward or 
nose down, and the trim tab was applied, what 
affect would that have on the attitude of the aircraft? 
A The aircraft would start a slight climb because then 
the trim tab would start acting like an elevator. 

Q It would have the reverse affect then of its usual 
affect if the gust lock were not engaged? A Correct. 

Q The nose would go up instead of down. A Yes. 

Q Would you explain to us, Mr. Dickenson, how that 
trim tab acts on the elevators to correct and trim the air¬ 
craft? A The trim tab is a control surface located on 
or near the trailing edge of the elevator, and it has an 
aerodynamic affect on the elevator, the same as the ele¬ 
vator has an aerodynamic affect on the horizontal stabi¬ 
lizer, which has the same on the wing. The motion of the 
elevator trim tab toward the up position moves the ele¬ 
vator down. The motion of the trim tab down moves the 
elevator up, with corresponding changes in the trim of 
the airplane. 

Q It operates then as a force applied against the ele¬ 
vator surface. A That is right. 

Q I believe you testified in answer to an earlier ques- 
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tion that the force exerted by that fletner mechanism was 
approximately 80 pounds for each degree. A Approxi¬ 
mately 60 pounds per degree. 

Q Then if the gust lock were engaged, neutraliz- 

107 ing the elevator surface, and four degrees of for¬ 
ward trim tab was rolled into the mechanism, then 

the gust lock were suddenly released, what would happen 
in your opinion? A Well, one thing that I can guarantee 
will happen will be that you will get approximately 240 
pounds of force, or you will get the equivalent of 240 
pounds applied at the control column in a forward direc¬ 
tion. After that I would hesitate to say what would 
happen, but in any case the airplane would go down. 

Q It would give a sharp nosedown attitude to the air¬ 
craft ; is that it? A That is true. 

Q It would be a considerable amount of force suddenly 
exerted on the elevator control surface under those cir¬ 
cumstances? A Yes. 

Mr. Crawford: No further questions. 

Examiner Caldwell: Any further questions, Mr. Kil¬ 
gore? 

Mr. Kilgore: Just one or two here. 

Recross Examination 
By Mr. Kilgore: 

Q I believe you stated a few moments ago that due 
to the fact that this control lock would lock the controls 
in neutral, that if the controls — I mean if the plane was 
flying level, in level flight, and if that was applied, that 
it would not be noticeable. A If the airplane were fly¬ 
ing level and the elevator was in the zero position and 
you applied the gust lock, you would not feel it. 

108 Q Well now, if there was one degree of trim on 
the elevator, then that wouldn’t of course be true. 

A That is true. 

Mr. Kilgore: That’s all. 
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Examiner Caldwell: Just a moment. I would like to 
ask you a question. 

By Examiner Caldwell: 

Q In engaging the gust lock — the same type used in 
the DC-4 — while the aircraft is in flight, is it necessary 
that the elevator or that the rudders be in any particular 
position at the time that gust lock is engaged! A All 
three controls have to be within approximately two or 
two and a half or three degrees of the neutral position or 
the gust lock cannot be engaged from the cockpit. 

Q Does that apply when the plane is not in flight when 
it is grounded? A Yes. You have to pull the controls 
in approximately neutral position before you can engage 
the lock. 

Q If the aircraft was in a steep climb or a dive, could 
the gust lock be engaged? A Whether it is in a steep 
dive or a climb isn’t the point. The point is whether the 
surfaces themselves are near neutral. You can dive an 
airplane and then neutralize the surfaces, climb it and 
neutralize the surfaces and engage it any place. It is a 
question of the surfaces not the position of the airplane. 

Q Whatever the position the airplane might be in 
at the time the gust lock is engaged, does it retain 
109 that particular position of the elevator? A It 
pulls it up into a zero position. 

Examiner Caldwell: Any further questions ? 

Mr. Kilgore: One further question. 

By Mr. Kilgore: 

Q If the gust lock were engaged and pressure was ap¬ 
plied to the controls, would that increase or decrease or 
not affect at all the effort required to take the control lock 
off? Do you follow me? A Yes, I follow you, and 
essentially it would make no difference whatever because 
the forces — the gust lock unlatches due to the spring and 
the mechanical advantages are such that you can’t hold it 
in there by pulling on the column. I would like to point 
out that that is one of the reasons for the way in which 
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the gust lock is designed. It is different from a pin type, 
for example, in that respect. 

Q It is essentially a cam, isn’t it? A It is what we 
call an over-center linkage. 

Q And you don’t believe that pressure on the con¬ 
trols would make it any more difficult to release. A 
No, I do not. 

Mr. Kilgore: That’s all. 

• • • • 

110 John Henry Grant , 

called as a witness, and having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 
By Mr. Crawford: 

Q Mr. Grant, would you tell us your full name, please ? 
A John Henry Grant. 

Q What is your address, Mr. Grant? A 3251 West 
134th Place, Hawthorne, California. 

Q Are you employed by the American Airlines? A 
That is correct. 

Q And what is the capacity in which you are em¬ 
ployed? A Manager of Service Engineering. 

Q Are you assigned to the Los Angeles office? A 
That’s right. I work from Los Angeles to Fort Worth 
and Tulsa. I work this region. 

Q Mr. Grant, in your capacity as Manager of the 
Service Engineering, did you have occasion to partici¬ 
pate in the investigation of the incident of October Sth 
at El Paso involving American Airlines DC-4 NC 90432? 
A I did. 

Q In the course of your investigation into the cause 
of that incident, did you examine the condition of the 
gust lock and gust lock mechanism? A Yes. Primarily 
my interest was in the airworthiness of the airplane and 
that was one of the first items which we checked. 
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Q To what extent did you check it, Mr. Grant? A 
We thoroughly checked the gust lock system for 

111 engagement and disengagement. We checked the 
throw in the cockpit, how far you had to throw the 

gust lock control handle before the gust lock became en¬ 
gaged, visually inspected aileron, rudder and gust lock for 
on and full off position with the handle in the full on 
and off position. 

Q What did you find to be the condition of the gust 
lock mechanism? A It was normal in relationship with 
any other normal DC-4 aircraft. 

Q From your examination of that gust lock mechanism 
could you conceive how it could have functioned to engage 
the lock automatically without the lever in the cockpit 
being lifted and engaged? A I myself see no way for 
it to become engaged without actuating it with your foot 
or your hand. You would have to move the lever to en¬ 
gage it. 

Q How far off the floor, or how far through the 90- 
degree arc of the gust lock lever did you have to move it 
before the gust lock engaged? A They don’t all engage 
at the same time. I believe the elevator and rudder oper¬ 
ate— engage simultaneously in that fashion, about two 
and a half inches off the floor on that airplane which would 
be about 18 or 20 degrees, somewhere close to that. 

Q Are you familiar with that gust lock installation 
on other DC-4 aircraft as well as this one? A I have 
been working on DC-4 aircraft since it was first thought 
of. I was in the employ of Douglas at that time. 

112 Q In order to lift the gust lock lever off the 
floor and bring it forward to the engaged position 

is a considerable amount of pull required or does it move 
very lightly? A As to that I wouldn’t say it is very many 
pounds of pull if that is what you mean, but it is in an 
awkward position. You certainly know you are getting 
hold of it when you get hold of it. 

Q There is noticeably resistance against pulling it up? 
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A That is correct and as it engages and if everything 
isn’t in neutral, there is a hell of a lot of tension. 

Q It requires a considerable amount of tension to 
overcome it — that is, you have a considerable amount 
of tension to overcome in order ot engage it; is that 
right? A That is right. 

Mr. Crawford: We have no further questions. 

Cross Examination 
By Mr. Kilgore: 

Q Mr. Grant, a few moments ago you said something 
about not being able to engage that without using a hand 
or foot. Is that handle on top of the floor or is it re¬ 
cessed into the floor? A It depends on what airplane 
you’re talking about. We have different types of control 
handles on our airplanes. They are not all the same. 

Q The airplane in question, how is it on that? A I 
believe it had the handle that protrudes above the floor. 

Q Well, is most of it on top of the floor? What 
113 do you mean by ‘* protrudes”? A It is above the 
floor. 

Q Well now, regarding this pressure business, have 
you ever raised one of those handles with your foot? A 
Yes, I tried that. 

Q You did? A Yes. 

Q Were you able to get it actually engaged with your 
foot? A Yes, I have often held them with my foot until 
I could get it taped up in taxiing in from the end of the 
field. 

Q You held it with your foot after you raised it with 
your hand? A That’s right, and also raised it with my 
foot. 

Q The complete distance? A Yes, when I was taking 
engineering notes on flight tests, that is correct. 

Mr. Kilgore: That is all. 

Mr. Crawford: That’s all. 
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• • • # 

120 Ervin N. Townsend 

• • • * 

Direct Examination 

• • • • 

By Mr. Woodmansee: 

121 Q Did you have occasion to meet Mr. Sisto on or 
about October 15th of this year? A I did. 

Q And where did that meeting take place? A That 
occurred in the office of Mr. Larry Fritz of American Air¬ 
lines at LaGuardia Field, Long Island, New York. 

Q Who else was present on that occasion if you recall? 
A There were quite a few people present. I believe I can 
recall most of them: Captain Sisto, Captain Beck, Cap¬ 
tain Logan, American Airlines; Mr. Robert Crisp of the 
Safety Bureau, CAB; Mr. Robert Garrett of the Safety 
Bureau of the Civil Aeronautics Board; Mr. Fritz of 
American Airlines; Mr. Miller of American Airlines and 
mvself. There mav have been more but I don’t recall them 

• w 

at this moment. 

Q At that meeting, Mr. Townsend, did Captain Sisto 
make any statement in your presence with respect to the 
cause of the near accident or accident which occurred while 
he was the captain in command of an American Airlines 
flight on October 8th in the vicinity of El Paso, Texas? A 
He voluntarily submitted a supplemental statement — 
signed statement — to us at that time concerning that inci¬ 
dent wherein he told what he did. 

Q Was the matter discussed with him or did you over¬ 
hear him state orally what the cause of the accident was? 
A He was asked if this was his statement and if he 
signed it and he said he did, and if the facts set 

122 forth therein were true and he stated it was and he 
wished to submit it as a supplement to his statement 

made, I believe, at El Paso. 

Q Do you recall the substance of that statement? A I 
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do not have a copy of the statement as submitted to ns at 
that time. I shall atempt to recall to the best of my abil¬ 
ity its contents. 

Mr. Kilgore: Just a moment. I am going to object to 
this for the reasons previously stated. 

Examiner Caldwell: I will let him state any statement 
that he heard Mr. Sisto make, not in reference to the state¬ 
ment signed by him, but any statement that you heard in 
his presence that he made. 

The Witness: He did not read his statement. He was 
asked if he put the gust lock on and he stated that he did 
as set forth in his statement. 

By Mr. Woodmansee: 

Q And was that statement corroborated by Captain 
Beck and Captain Logan if you recall! A I do not recall 
that they referred to Captain Sisto’s statement. Captain 
Logan submitted a supplemental statement at that time and 
he was asked whether he turned the automatic pilot — hy¬ 
draulic pressure on, and he said that he did not, which was 
set forth in his statement, which he also tendered volun¬ 
tarily at that time. 

Q Did he state what was the cause of the accident while 
on those maneuvers? A Captain Logan did not in my 
presence. 

123 Q How about Captain Beck? A I don’t believe 
Captain Beck made any statement at that time that 
I recall. His statement was received and signed, which he 
also tendered voluntarily at that time. 

• • • * 

133 Charles Robert Sisto 

• • • • 

Direct Examination 

• • • • 

By Examiner Caldwell: 

135 Q And at the time of October the 8th, 1947, you 
were the holder of a current valid medical certifi- 
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cate; is that correct? A No, not to my knowledge. To 
my knowledge I was not. 

Q Yon were not the holder of a current valid medical 
certificate as of October 8th, 1947? A The medical cer¬ 
tificate — 

Q You were not the holder — A When I say “to my 
knowledge” — I say that I have heard recently that — I 
haven’t seen the regulations — there is some sort of an 
emergency expiration date, so that is the reason that I say 
to my knowledge I was — to the best of my knowledge I 
was not. 

Examiner Caldwell: Do you have any questions to ask 
this witness ? 

Mr. Woodmansee: No, I think not, Mr. Examiner. It 
is quite obvious from his testimony that he doesn’t remem¬ 
ber the date of the certificate, the medical certificate pre¬ 
ceding the one of October 11th and without that, of course, 
we can’t— » 

Examiner Caldwell: Do you have any questions to ask 
the witness, Mr. Kilgore? 

Mr. Kilgore: No questions. 

• • • • 

137 Examiner Caldwell: Are you ready to proceed? 

The Administrator has rested his case. 

Mr. Kilgore: Mr. Examiner, we have been giving con¬ 
sideration to the hour of the day and the temperaments of 
the individuals in this room, and I feel in all fairness to the 
defendant that I should at this time ask that this proceed¬ 
ing be recessed until tomorrow morning. 

Examiner Caldwell: May I ask if you could tell the Ex¬ 
aminer approximately the number of witnesses that you 
intend using? I am trying to figure as to the time element. 

Mr. Kilgore: I would say three or four witnesses, Mr. 
Examiner. I don’t anticipate pulling in witnesses from 
other territories, but only witnesses that have some knowl¬ 
edge of this situation, and I can’t say that there will be 
more than three or four. So I would estimate that with 
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those three or four that it will take three hours or better. 

Examiner Caldwell: Approximately three hours. 

Mr. Kilgore: That is correct. 

138 Examiner Caldwell: Do you have any objections 
to the suggestion of Mr. Kilgore? 

Mr. Woodmansee: No; in view of Mr. Kilgore’s state¬ 
ment we are going to go over until tomorrow morning any¬ 
way unless we had a night session, and I have no objection 
to adjourning now. 

Examiner Caldwell: There being no objection, the Ex¬ 
aminer will recess the case until tomorrow morning. I 
should like to conclude the hearing before noon tomorrow 
if possible. 

Mr. Kilgore: As far as I am concerned, I will make 
every effort and I believe it can be done. I am not going 
to make any sworn statement, but I don’t know how much 
cross examination the Administrator cares to indulge in. 

Examiner Caldwell: What time would you suggest? I 
should like to start as early as possible. 

Supposing we start at 9:00 o’clock tomorrow morning 
sharp. 

(Whereupon, at 4:30 o’clock p.m., December 19,1947, the 
hearing was adjourned until Saturday, December 20, 1947 
at 9:00 o’clock a.m.) 

• • • • 

156 Mr. Kilgore: Mr. Examiner, I very much regret 
having to take this position, but under the condi¬ 
tions that seems to exist we do not desire to put in any de¬ 
fense, and we rest our case as of now. 

Examiner Caldwell: As I understand it now, you have 
no evidence to present for the defense. 

Mr. Kilgore: That is right. 

157 Examiner Caldwell: I want the record to show 
specifically that counsel for the defense makes the 

statement that he has no evidence to present at this hearing 
today. Now, may I ask counsel also if a subpoena was is¬ 
sued for Mr. Sisto. 




82 


Mr. Kilgore: That is correct. It was. 

Mr. Woodman see: By whom? The subpoena was is¬ 
sued for him to produce certain records, was it not? 

Mr. Kilgore: That is right. 

Mr. Woodmansee: Not to appear as a witness. 

Mr. Kilgore: To appear and to bring these papers with 
him on the 19th day of December, 1947. 

Examiner Caldwell: That is correct. Of course this is 
a session reconvened from the adjourned session as of yes¬ 
terday, and I want the record to show that a subpoena was 
issued and served upon the defendant Mr. Sisto requiring 
his presence at the hearing on December 19th, 1947. May 
I see that subpoena, please? 

Mr. Kilgore: Yes, sir. 

Examiner Caldwell: I want the record to show also 
that Mr. Sisto was not excused by the Examiner from ap¬ 
pearing at this hearing today. Do you have anything to 
say, Mr. Woodmansee? 

Mr. Woodmansee: No. 

Examiner Caldwell: Do you, Mr. Crawford? 

Mr. Crawford: No, Mr. Examiner. 

Examiner Caldwell: Now as I understand it, Mr. Kil¬ 
gore, you of course rest your case. 

Mr. Kilgore: That is correct. 

Examiner Caldwell: Based upon the motions that 
158 vou have made. 

Mr. Kilgore: That is correct. 

Examiner Caldwell: In view of the situation now ex¬ 
isting the Examiner will be forced to consider the case un¬ 
der the present facts that have been presented by the Ad¬ 
ministrator, and in view of defendant’s motions, and I will 
prepare a written report on this matter, but I would like 
for the record to show a statement from you, Mr. Kilgore, 
as counsel for the defendant that you were given an oppor¬ 
tunity to present evidence at this hearing today. 

Mr. Kilgore: I shall be very glad to make that state¬ 
ment, Mr. Examiner. The statement is as follows: That 
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appearing here as counsel for Mr. Charles R. Sisto I was 
given an opportunity to present evidence in behalf of Mr. 
Sisto or in his defense in this case. 

Examiner Caldwell: Is there anything further ? 

Mr. Woodmansee: Nothing further. 

Examiner Caldwell: This hearing is hereby adjourned. 

(Whereupon, at 10:00 o’clock a.m., Saturday, December 
20, 1947, the hearing in the above-entitled matter was 
closed.) 
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Fob the Distbict of Columbia Cibcuit 
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J 

Charles Robert Sisto, Petitioner 
vs. 

Crvm. Aeronautics Board, Respondent 

i 

i 


Petition for Review of Order of Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


I 

The Administrator of Civil Aeronautics on November 
5, 1947, filed a complaint with the Civil Aeronautics Board 
praying that the airman certificate of petitioner, Charles 
Robert Sisto, be suspended or revoked; and jurisdiction 
of the Board upon notice and hearing to suspend or revoke 
said airman certificate was invoked under the provisions 
of Section 609 of the Civil Aeronautics Act of 1938, as 
amended, c. 601 (52 Stat. 1011) U. S. C., Title 49, $559 
(Joint App. 3-6). 


i 
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An order was entered by the respondent Board on Octo¬ 
ber 26, 1948, revoking petitioner’s pilot certificate No. 
15681, with airline transport pilot rating, effective Novem¬ 
ber 5, 1948, and further providing that petitioner shall not 
thereafter be issued any pilot certificate or rating which 
would permit him to carry passengers for hire (Joint 
App. 22). A petition for review of said order was 
filed with this Court on December 24, 1948. The juris¬ 
diction of this Court to review the order of the respondent 
Board is sustained by the provisions of Section 1006 of 
the Civil Aeronautics Act of 1938, as amended, c. 601 (52 
Stat. 1024), U. S. C., Title 49, §646 and, also, by the pro¬ 
visions of section 10 of the Administrative Procedure Act, 
approved June 11, 1946, c. 324 (60 Stat. 243) U. S. C., 
Title 5, §1009. 

n 

STATEMENT OF CASE 

The proceedings below, which we contend violated the 
requirements of a fair hearing, concerned an event on 
October 8,1947, to an American Airlines four-engine DC-4 
aircraft during a scheduled flight after having traveled 
westward from Dallas, Texas, to a point in mid-air about 
twenty-five (25) miles west of El Paso, Texas, in the vicin¬ 
ity of Mt. Riley, New Mexico (Joint App. 42). At 
this point, the plane went through an extraordinary ma¬ 
neuver including a nose dive and becoming inverted, but 
rolled out, was brought under control and made a normal 
landing at El Paso, Texas. No serious injuries were sus¬ 
tained. 

In the pilot’s compartment at the time were petitioner, 
as Captain in Command of the aircraft, Melvin Logan, 
co-pilot, and John Beck, pilot observer, who was being 
checked out on his first trip as a pilot in a DC-4. John 
Beck was at the controls in the pilot’s seat, Melvin Logan 
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was in the co-pilots seat, and petitioner was in the jump 
seat, which is an extra seat slightly to the right and rear 
of the pilot’s seat (Joint App. 44). 

The complaint filed by the Administrator of Civil Aero¬ 
nautics with the respondent on November 5,1947, charged 
(Par. II) that petitioner: 

“by engaging and then disengaging the gust lock mecha¬ 
nism, causing said aircraft to perform half of an outside 
loop, carelessly or recklessly operated said aircraft and 
endangered the life and property of others, contrary to 
the provisions of Section 60.102 1 of the Civil Air Regula ¬ 
tions. ’’ (Joint App. 3). 

By way of explanation, the expert evidence shows that 
the function of the gust, lock lever inthe pilots comoart- 
ment. is to lock in n antral po sition the c ontrol surfaces f 
which include the rudder^ ailerons and elevators . (Joint 
App. 61). 

The second charge of the complaint, regarding use of 
safety belts (Par. HI) was stricken on motion of the Ad¬ 
ministrator at the hearings and thus need not be further 
considered here. (Tr. 119). 

The third and last charge of the original complaint 
(Par. IV) was that by reason of the two charges just dis¬ 
cussed, petitioner: 

4 ‘ demonstrated a disregard for th e prinmplps nf Knfpfy 
^i th respect to the operati on of aircraft, and a lack _Qf 
the discretion and good judgment necessary for the h older 
of an a irman certificate wjthTAIr Iine~Transpnrt rating. ” 
(Joint App. 4). 

The complaint concluded with a request that any air-] 
man certificate held by petitioner be suspended or re-/ 
voked. 

2 Section 60.102 provides as follows: “Careless or reckless operation. 
No person shall operate an aircraft in a careless or reckless manner so 
as to endanger the life or property of others.” 
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Petitioner filed an answer dated November 18, 1947, 
which was, in effect, a general denial of the charges 
against him and requested a hearing. (Joint App. 4-5). 


Respondent’s examinenby notice of Nuveaibrt* 5, 1947, 
set the hearing for November 17,1947. (Joint App. 5). 


About 12, 1947, petitioner’s counsel re¬ 

ceived a registered piece of mail containing in the same 
envelope ^^g^gt App. 34-35) a notice from the trial judge 

9, 1947, changing the hearing date to 
19, 1947 (Joint App. 6), and a letter from one 
of the prosecutors, who was General Counsel for the Ad¬ 
ministrator, giving notice that a motion would be made 
to amend the complaint in four generally described re¬ 
spects “when the subject case is convened for hearing”. 
(Joint App. 7). 


At the outset of the hearing, on December 19, 1947, 
counsel for the Administrator offered amendments to the 
complaint on three vitally important matters. Petitioner 
heard the wording of these amendments for the first time 
as they were read into the record. 


Amendment No. 1 


“. . . The Administration moves to amend the comhV 
plaint by adding a paragraph to be numbered V, to read J 
as follows: * Between the period from March 21, 1947, 
to and including October 8 . 1947 T Defendant piloted cer- 
tain civil aircraft and scheduled air carrier operations 
when not possessed of a valid medical certificate as re¬ 
quired by Section 21.400 and 43.402(c) of the Civil Aero-/ 
nautics Regulations’.” (Joint App. 37). J} 


The abortive notice to amend >int App. 7) received 
by petitioner’s counsel about November 12, 1947, failed 
to mention the regulations claimed to have been violated 
in the above amendment and failed to include the impor¬ 
tant date of October 8,1947, when the flight occurred over 
which these proceedings arose. 
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Amendment No. 2 

“I move to further amend the complaint by adding and 
including in the complaint at the end thereof the follow¬ 
ing letters. . . . 

‘Notice of Violation of Air Commerce Regulations By 
Owner Or Person In Command Of Aircraft Involving 
Revocation Of License. (Air Commerce Act of 1926, as 
amended). 

To: Charles R. Sisto 
815 Wellesley Avenue 
Brentwood Heights 
Los Angeles, California 

After full consideration of all the circumstances 
in connection with your violation of the Air Com¬ 
merce Regulations, it is necessary to notify you that 
your transport pilot’s license No. 15681 is revoked, 
effective as of April 13, 1935, in that you did on that 
date at Culver City, California, carry a passenger who I 
was obviously under the influence of intoxicating J 
liquor^ and further that you did demonstrate careless¬ 
ness, inattention to duty, and conducted yourself in a 
manner contrary to the public safety and interest and 
detrimental to the morale of pilots and mechanics by 1 
permitting a student pilot to carry a passenger who 
was obviously under the influence of intoxicating 
liquor in aircraft, license number NC-9032, registered 
in your name. 

Your rights in the denial suspension or revocation 
of your license are set forth in Section 3(f) of the j 
Air Commerce of 1926. 

J. Carrol Cone, Assistant Director j 
(Regulations) 

By Dennis Mulligan, 

Chief Enforcement Section 

I 

Dated April 26,1935 at Washington, D. C. 

Copies to: Insp. J. S. Marriott, Accident Board’ 

(Joint App. 37-39) 
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Amendment No. 3 


“The other letter read as follows: 


Mr. Charles Sisto 
816 Wellesley Avenue 
Brentwood Heights 
Los Angeles, California 
Dear Sir: 


‘August 4,1947 
[August 4,1931] 


Report of your violation of the Air Traffic Buies on 
or about July 26th, 1931, at or near Santa Monica, 
California, — navigating aircraft over an open air 
assembly of persons at a height of less than 1000 feet 
without the consent of the Secretary of Commerce — 
has been entered upon your record and filed. 


The suspension of your private pilot’s license Num¬ 
ber 15681 for a period of forty-five (45) days, effective 
1 as of July 26,1931, is hereby confirmed. 

Yours very truly, 

Filbert G. Budwig, 

Director of Air Regulations’.” 

(Joint App. 39-40). 

Prior to making amendments Nos. 2 and 3 as set forth 
above, counsel for the Administrator read into the record, 
but not as a part of the amendments, a letter from a for- / 
mer Chairman of the Board inviting the recital of prior 5 
certificate revocations in complaints. (Joint App. 38). 




Petitioner’s counsel objected to the amendments on the 
ground that under respondent’s regulation on amendments ^ 

(see this brief, post p. 10), he was entitled to have the s 
amendments at least fifteen (15) days before hearings If 
thereon (Joint App. 34), and on the ground that the 
amendments would be •prejudicial. (Joint App. 35). 

The examiner overruled petitioner’s ob jections and al- 
lowed the three amendments without allowing even a h 
recess or any other opportunity whatsoever to reply to \P%^\ 
them. (Joint App. 41). The trial went forward and all 
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the evidence taken in the entire proceeding was concluded 
that first day of hearings. Only John Beck , the trainee 
pilot, of the three pilots present in the pilot’s compart¬ 
ment, testified as to what occurred in the cockpit during 
the extraordinary maneuver out of which these proceed¬ 
ings arose. 


On the morning of the second day of hearings, counsel 
for petitioner closed his case without putting any witness/ 


on the stand, stating (Joint App. 81): 


/ 


% 


‘‘Mr. Examiner, I very much regret having to take this \ V C J ^ 
position but under the conditions that seem to exist, we 
do not desire to put in any defense and we rest our case . ^ 


as of now.” 

The matters covered by the three amendments, allowed 






at the hearing over petitioner’s objection and under which/)" ^ 
petitioner never consented to being tried , were carried 
forward into the examiner’s formal findings of fact. 

(Joint App. 20-21). 
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Among numerous other exceptions to the examiner’s 
report, counsel for the petitioner included the following 
(Tr. 183-184): 

“Defendant through his counsel takes further ex¬ 
ception to and assigns as Error the following: 

A. The Ruling of Examiner allowing Plaintiff’s 
motion to amend his pleadings on December 19, 1947, 
after the Hearing had commenced. Defendant’s rea¬ 
sons are as follows: 

1. Said Ruling was in gross abuse of the discre¬ 
tionary powers granted the Examiner under Section 
97.18 2 (CAR). 

2. Said Ruling deprived Defendant of his legal ^ 
right to an adequate opportunity for reply to the 
amended pleading as provided by Section 97.18 of the 
Civil Air Regulations. 



* The provisions of Section 97.18 are set forth in this brief, post p. 10. 
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3. That insofar as Examiner’s Ruling permitted 
Plaintiff to add to his original complaint Charges 6 
and 7, having to do with alleged prior violations of the 
Civil Air Regulations by the defendant, such Ruling 
was in Error in that: 

8 >« • • • 

1)t • • • 

c. Evidence of prior violations for which present , \ 
Defendant has previously been penalized are not 
proper matter for inclusion in this Complaint brought 
under Section 97.11 of the Civil Air Regulations, in 
that such inclusion subjects Defendant to a double j 
penalty for the same offense , in violation of Amend- 
ment 5 of the (JonstitutionTof the United States, and 
of the Rules of Law, Equity, Evidence and Procedure 
governing this proceeding.” 

Counsel also made the following exception (Tr. 179): 

“1. That Examiner’s Finding No. 3 (Report, p. 

! 14) insofar as it states that defendant ‘did engage 
and then disengage the gust lock mechanism’ is not 
proven by reliable, probative and substantial evidence, 
as required by the applicable Rules.” 3 

In the oral argument before the Board, duly requested 
by petitioner (Tr. 187), counsel asserted at length that 
the ruling of the examiner in allowing the amendments 
constituted prejudicial error in violation of respondent’s 
rules of practice. (Tr. 269-274). 

Mr. Kilgore, as defense counsel, also advised the Board | / 
that the prejudice shown in the conducting of the hear- Y x< 
ings was the reason for not putting in a defense, as fol- ' 
lows (Tr. 213): 

“. . . As counsel for the Defendant at that time, I 
elected, after careful consideration and deliberation, not 


3 The written decision of the Board contains the following admission 
as to the evidence: “The record does not reveal any direct testimony 
showing that the respondent disengaged the gust lock; nor does the tran¬ 
script show that any witness at the hearing was questioned on this 
point.” (Joint App. 26). 


// 
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to put in any defense because of an exceedingly prejudiced, 
unfair and improper and unusual manner in which that 
hearing was conducted. ’’ 

Only two members of the Board heard the oral argu- ' 
ment in this case. 4 (Tr. 207). Of the two members of 
the Board who heard oral argument, only one concurred 
in the opinion, which included the findings of fact, and the / 
other member who heard oral argument is noted as “did ' 
not take part in the decision’’. (Joint App. 33). 

On the basis of the findings of fact thus made, an order 
was entered revoking petitioner’s pilot certificate and pro¬ 
viding further the life sentence that petitioner 4 ‘shall not 
hereafter be issued any pilot certificate or rating which / 
would permit him to carry passengers for hire”. (Joint 
App. 22). 

m 

STATUTES AND REGULATION INVOLVED 

» 

The pertinent parts of the statutory provisions under 
which the complaint was brought are as follows: 

“The Board . . may re-examine any airman, and, 
after investigation, and upon notice and hearing, may 
alter, amend, modify, or suspend, in whole or in 
part, any type certificate, . . . airman certificate . . . 
if the interest of the public so requires or may re¬ 
voke, in whole or in part, any such certificate for any 
cause which, at the time of revocation, would justify 
the Administrator of Civil Aeronautics in refusing to 
issue to the holder of such certificate a like cer¬ 
tificate.” (Act of June 23,1938, c. 601, §609 [52 Stat. 
1011], U. S. C., Title 49, §559.) 


4 The applicable statutory provisions are set forth at page 10 of this 
brief. 
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The same Act also provides in part: 

“ Three of the members shall constitute a quorum 
of the Board.” Act of June 23, 1938, c. 601, §201 (d) 
[52 Stat. 980], U. S. C., Title 49, §421 (d). 

Said Act makes the further provision: “. . . In 
all cases heard by an examiner or a single member 
the Board shall hear or receive argument on request 
of either party.” (Act of June 23, 1938, c. 601, 
§1004(a) [52 Stat. 1021], U. S. C., Title 49, §644(a). 

Respondents Civil Air Regulations governing the mak¬ 
ing of amendments to the complaint in the proceeding 
below reads as follows: 

“§97.18 Amendment of Pleadings. Either party 
to the proceedings may amend his pleadings, as a 
matter of course, by serving a copy of such amended 
pleadings on the adverse party and by filing with 
the Board at any time more than fifteen (15) days 
prior to the date of hearing three copies of the 
amended pleadings. After that time, or in the event 
a hearing has been waived, amendment shall be al¬ 
lowed at the discretion of the examiner assigned to 
the case. In case of an amendment to any pleading, 
the examiner shall allow the party affected thereby 
a reasonable opportunity to reply thereto and to re¬ 
quest a hearing thereon.” 

IV 

STATEMENT OF POINTS 

1. The ruling of the examiner, in allowing the two 
highly inflammatory and completely irrelevant, prior-viola¬ 
tion amendments to the complaint, constituted reversible 
error in that these amendments caused irretrievable preju¬ 
dice to permeate the entire proceedings. 

2. The examiner exceeded his authority under the 
Board’s Regulation on amendments in allowing the three 
substantial amendments to be made to the complaint at 
the trial over petitioner’s objection and without advance 
service of the amendments. 
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3. The revocation order of the Board should be set 
aside because there is no substantial evidence to support 
the essential finding that petitioner did “ disengage or 
permit to be disengaged the gust lock mechanism ,, . 

4. The Board lacked jurisdiction to enter the revoca¬ 
tion order because a quorum of the Board did not, although 
duly requested, “hear” oral argument as required by 
statute. 

V 

SUMMARY OF ARGUMENT 

1. Prejudice came into the hearings as a result of 
reading, at the trial, the Board’s letter to the Administra¬ 
tor inviting the practice of having complaints include re¬ 
citals of prior revocations of a defendant’s airman certifi¬ 
cate. Where petitioner’s certificate was re-issued after 
prior revocation, violations of record at time of re-issue 
were incompetent in instant proceedings under Statute 
limiting grounds for curernt revocation to current cause 
for refusing to re-issue. These prior violations having 
occurred more than twelve (12) years before the events 
over which the instant complaint was brought, were fac¬ 
tually irrelevant. Prior offenses are irrelevant and in¬ 
admissible evidence at common law to prove a different 
violation based on an entirely separate event. Irretrievable 
prejudice arose from the erroneous allowing of prior vio¬ 
lation amendments in that examiner included the prior 
violation recitals in his formal findings of fact. Prejudg¬ 
ing, as to allowance of prior violation amendments, was 
inherent in the Board’s letter inviting prior revocation 
recitals in complaints. Since the letter has not been dis¬ 
owned by the Board, the policy continues in favor of in¬ 
cluding prior violation recitals in complaints. If there 
is doubt as to continuance of the prejudice at the hearing 
into the Board’s deliberations, the doubt should be re¬ 
solved in favor of a new trial for the pilot. This Court has 
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Statutory authority to set aside the examiner’s capricious 
ruling allowing the prior violation amendments. 

2. The procedure followed in making the three sub¬ 
stantial amendments at the trial violated the Board’s 
Regulation on Amendments. Petitioner was not served 
with the three amendments until after the trial opened. In¬ 
sufficient notice without copies of the amendments and re¬ 
ceived by defense counsel only seven (7) days before hear¬ 
ing was unauthorized procedure under the Board’s Regu¬ 
lation which contemplated furnishing of copies of sub¬ 
stantial amendments more than fifteen (15) days before 
taking evidence thereon, and did not contemplate making 
unserved substantial amendments at distantly held hear¬ 
ings. Also, the Regulation requires that reasonable op¬ 
portunity to reply shall be allowed after, not before, mak¬ 
ing of amendments. The examiner, while in Washington, 
D. C., should have postponed the Los Angeles Hearing 
to permit making of the three substantial amendments in 
the way recognized by the Regulation of filing with the 
Board, serving petitioner and giving petitioner “more 
than fifteen days” to reply, make motions, if necessary, 
and prepare. This Court has authority to set aside, be¬ 
cause of the capricious amendment procedure used, the 
ruling of the examiner in excess of his authority, in allow¬ 
ing the three substantial amendments at the trial. 

3. The Board’s written opinion admits the lack of any 
direct evidence to support the finding of doing the act 
which is essential to connect petitioner with the plunge of 
the aircraft several thousand feet downward. The expert 
testimony as to consistency without claiming a necessary 
relation between someone’s doing the connecting link act, 
on the one hand, and what the plane did on the other, is 
not substantial evidence that petitioner did the connect¬ 
ing link act, as found. The finding of the connecting link 
act, as stated in the alternative, shows guesswork. With¬ 
out the finding here attacked, the Board’s revocation order 
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and life sentence on not carrying passsengers for hire 
cannot stand. This court has statutory authority to set 
aside the finding unsupported by substantial evidence and 
to set aside the order based on such finding. 

4. The point of lack of jurisdiction of the Board, 
through absence of a quorum at oral argument, contrary 
to statute, has not heretofore been asserted in these pro¬ 
ceedings because first discovered at the time of writing 
of this brief. Although oral argument was duly re¬ 
quested, only two Board members sat, and of these two 
members, one took no part in the final decision and opin¬ 
ion. A quorum of three members of the Board is required 
by Statute to “hear” oral argument, if requested. The 
alternative in the statute, namely, “or receive argument”, 
refers to filing of briefs. Oral argument, if requested, is 
an essential element of a fair hearing at common law. 
Reading the transcript was not a compliance with the 
mandatory statute requiring the Board to “hear” argu¬ 
ment, nor is it a valid substitute for hearing argument 
in that the reader cannot ask questions of counsel and in 
that reading the transcript affords no opportunity to ob¬ 
serve the demeanor of counsel. 

VI 

ARGUMENT 
Point 1 

Prejudicial Error in Allowing Prior Violation 
Amendments to Complaint 

The issue here presented is not confined to an isolated 
instance where a trial examiner allowed amendments to 
include prior violations in a complaint, but is a case in¬ 
volving the general practice, invited in writing by the 
Board, for the Administrator to include recitals of prior 
violations in complaints for revocation of airman certifi¬ 
cates. (Joint App. 38). 
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Irrelevance of Prior Violation Recitals in Complaints 
for Revocation of Airman Certificates 

Prejudice was the only relevance applicable to allowing 
the two prior violation recitals to become a part of the 
complaint in the revocation proceedings below. 

The Board’s statutory authority to revoke any airman 
certificate is specifically limited to “any cause which, at 
the time of revocation, would justify the Administrator of 
Civil Aeronautics in refusing to issue to the holder of 
such certificate a like certificate’. Brief ante, p. 9. 

The re-issuance of petitioner’s airman certificate, after 
the April 13,1935, revocation recited in Amendment No. 2, 
eliminated the cause for that revocation or any other then 
known cause as grounds for any future revocation. 

The two prior violations included in the amendments to 
the complaint were each a matter of record to the Admin¬ 
istrator long before 1938 when the Civil Aeronautics Act 
of 1938 was enacted. If the two prior violations have been 
cause for revoking petitioner’s airman certificate during 
the entire period from 1938 to December 19, 1947, when 
the instant complaint was amended to include them, the 
Administrator was in no position to assert them after 
sleeping on his rights for over nine (9) years. 

The conclusion is clear that the prior violation recitals 
were not grounds for “refusing to issue” a like certificate 
to petitioner “at the time of revocation” of his certificate 
under the instant proceedings. Not being grounds for 
“refusing to issue” and relating to events more than 
twelve (12) years before the flight over which these pro¬ 
ceedings arose, they are outside the statutory authority 
as cause for the instant revocation and hence incompetent. 

Apart from being incompetent because outside the cause 
for revocation, as specifically limited by statute, the prior 
violation recitals were inadmissible under common law 
principles as well as irrelevant from a factual point of 
view. 
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The general rule as to irrelevancy of other offenses is 
stated in the case of Coidston v. United States (C. C. A. 
10-1935), 51 F. (2d) 178, 180, where the Court speaks 
as follows: 

‘‘In the civil law, and very early in the criminal 
law, evidence of other crimes was admitted on the 
theory that a person who has committed one crime is 
apt to commit another. The inference is so slight, 
the unfairness to the defendant so manifest, the diffi¬ 
culty and delay attendant upon trying several cases 
at one time so great, and the confusion of the jury 
so likely, that for more than two hundred years it 
has been the rule that evidence of other crimes is 
not admissible.*’ 

In the Coulston case, it was held prejudicial error to 
admit evidence of a criminal transaction 13 months re¬ 
moved from the transaction out of which the indictment 
arose as compared to an intervening period of more than 
twelve (12) years in the instant proceedings. 

Criminal cases like the Coulston case furnish a basis 
for analogy to civil license revocation proceedings. The 
opinion of the Court in the case of Czarra v. Board of 
Medical Supervisors, 25 App. D. C. 443, (1905) involving 
the administrative process stated at p. 454: 

“. . . The right to practice the profession, once 
regularly obtained by compliance with the law, be¬ 
comes a valuable privilege or right in the nature of 
property, and is safeguarded by the principles that 
apply in the protection of property lawfully acquired. 
And these are of the same general nature, though not 
in all particulars, as those which safeguard him when 
prosecuted for the commission of a minor offense.** 

Thus, the incompetence and irrelevance of the prior vio¬ 
lation recitals as part of the instant complaint are clear, 
first, because the statutory provisions limiting what is 
cause for revocation effectively exclude prior violations; 
second, because the twelve year intervening period elimi¬ 
nates any factual relevancy; and third, because other 
offenses are deemed inadmissable at common law. 
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Irretrievable Prejudice From Including Prior Violations 

in Complaint 

The prior violation recitals in the complaint in fact had 
their inevitable effect of prejudicing the trial examiner. 
He commented at some length about them in his report 
on the evidence and included the recitals as proven facts 
in his formal findings of fact. (Joint App. 18-20). 

Not only did the prior violation amendments to the com¬ 
plaint influence the original fact finder prejudicially to 
petitioner, but also had the additional serious consequence 
of depriving petitioner of a chance to tell his story at a 
fair hearing. Petitioner’s side of the story has not been 
told. 

There is still a further respect, related to these amend¬ 
ments, in which prejudice was injected into the hearing. 
The letter from the Board to the Administrator inviting 
the inclusion of prior violation recitals in complaints, con¬ 
stituted a pre-judging of whether such recitals should be 
included in the instant complaint. The examiner of the 
Board would have to be made of very stem stuff to rule, 
as to the contents of the amendments, contrary to the 
expressed wish of the Board. 

Where the Board itself has invited prejudice into the 
hearings, it should not be heard to say that, contrary to 
human nature, its members are above being influenced by 
prejudice. The fact finders should not be exposed to the 
prejudice. If there is room for doubt on whether the 
Board members, as fact finders, were influenced by the 
prejudice, that doubt should, as a matter of law, be re¬ 
solved in favor of giving the citizen an unprejudiced hear¬ 
ing. Miller v. Territory of Oklahoma, (C. C. A. - 8), 149 
F. 330, 339. The manifest prejudice in the instant pro¬ 
ceedings coupled with the fact that the Board in its opin¬ 
ion decried the incompleteness of the record makes a 
strong case for a new trial. (Joint App. 27); The basic 
concepts of fair play are a mandatory part of the admin¬ 
istrative process. Morgan v. United States, 304 U. S. 1, 
22, (1938). 
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Under the authority of Section 10 of the Administrative 
Procedure Act, approved June 11, 1946, c. 324, (60 Stat. 
243), U. S. C., Title 5, §1009(e), this Court has authority, 
because of the prejudicial error involved, to set aside the 
arbitrary and capricious ruling of the examiner below in 
allowing the prior violation amendments to the complaint. 

Point 2 

Reversible Unlawful Procedure in Amending Complaint 

The examiner exceeded his authority under the Board’s 
Regulation on amendments in allowing the three substan¬ 
tial amendments to be made to the complaint at the trial 
over petitioner’s objection and without advance service of 
the amendments. 

Not until the opening of the hearing were petitioner 
and his counsel furnished with the amendments and then 
only orally. 

The abortive notice of motion to amend (Joint App. 7) 
received by petitioner’s counsel in Chicago only seven (7) 
days before the hearing in Los Angeles was substantially 
insufficient in the amount of time allowed for counsel to 
act, in failing to attach copies of the amendments to fur¬ 
nish a basis for action, and in not being authorized pro¬ 
cedure under the Board’s Regulation 97.18 (brief, ante p. 
10) governing amendments to pleadings. 

The abortive notice in the transcript of record (Tr. 14) 
shows no filing date with the Board and there is no entry 
on it in the Board’s docket, (Joint App. 2), both of which 
show irregularity of the amendment procedure used in 
these proceedings. Contrary to supplying any authority 
for the notice-procedure, Regulation 97.18 provides on the 
one hand for making amendments as of course, more than 
fifteen (15) days before hearing by filing amended plead¬ 
ings with the Board and serving the adverse party, and 
on the other hand as to making amendments on or after 
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fifteen (15) days before hearing, the regulation provides 
that the examiner shall have discretion as to allowance 
and when granted “shall allow” a reasonable opportunity 
to reply. 

The intention is clearly manifested to allow the party 
affected a reasonable opportunity after rather than before 
an amendment is made, thus negating notice procedure. 
The regulation prescribes a time period of “more than 
15 days” before hearing as the minimum time to reply 
when amendments are made as of course, and a like period 
is thereby indicated as the minimum for the words “rea¬ 
sonable opportunity” when substantial amendments are 
involved. 

In administrative proceedings, involving the holding of 
hearings at great distances from the home cities of coun¬ 
sel, it is patently unfair and impractical to employ the 
procedure of notice that a motion to amend will be made 
at a hearing in Los Angeles. The examiner and the general 
counsel for the Administrator may not have fully appreci¬ 
ated the situation because they traveled on Government 
time and Government pay. Should defense counsel in 
these airman certificate revocation proceedings be called 
upon to travel from Chicago to Los Angeles over some 
amendments and then be expected to get up and say “I 
want a continuance to meet the amendments”? 

We appreciate that there are cases which say counsel 
should request a continuance and file affidavits showing 
the need therefor, but they are predicated on proceedings 
where both parties have local counsel who regularly live 
in the locality where the Court is held. In such circum¬ 
stances, it is more reasonable to presume a factual waiver 
of the right for time to prepare and reply, if no request 
for a continuance is made. 

In the instant proceedings, no consent to being tried 
under the amendments was given. 
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Although Counsel vigorously objected to the allowance 
of the amendments, because the procedure of the Admin- 
istrator violated the applicable Regulation of the Board, 
is to be assumed, even though the Regulation was vio¬ 
lated, that the petitioner was not hurt because he did not 
seek a continuance ? 

This would not ring true in face of the fact that the 
contents of one of the amendments, namely. Amendment 
No. 3 on the medical certificate, appears expressly in the 
Board’s formal findings of fact and as to this petitioner 
never had an opportunity at a fair hearing to tell his 
side of the story. 

If a continuance had been requested and if it had been 
granted, though none was ever offered by the examiner, it 
would have meant another expensive trip to Los Angeles 
for the pilot’s counsel. We submit the Board’s Regula¬ 
tion on amendments should not and does not countenance 
such avoidable expense and waste of time. 

Orderly procedure in the instant proceedings, and pro¬ 
cedure which we believe the Board’s Regulation 97.18 
contemplated, was for the examiner upon learning # of the 
abortive motion notice, to have continued the hearing for 
a sufficient time to permit the amendments to be made as 
of course. This would have allowed time for motions, an¬ 
swer and preparation. 

Administrative practice, where hearings are to be held 
at distant points, does not lend itself to determining at 
the hearings whether substantial amendments are to be al¬ 
lowed. This practical basis for interpretation, coupled 
with the mandatory requirement of the regulation that the 
examiner “shall allow” a reasonable opportunity to reply 

- DECEMBER 

• The fact that tfre-Nowmhar 9, 1947, notice from the examiner 
changing the date of hearing to December 19, 1947, reached petitioner's 
counsel m the same envelope as the abortive motion letter tends to show 
that the examiner did learn of the motion letter prior to attending the 
hearing. (See this brief, ante p. 4). 






20 


manifests an intention contrary to the procedure of offer¬ 
ing substantial amendments at hearings at which testi¬ 
mony will be taken thereon. 

Another clear manifestation of intention against the pro¬ 
cedure of making substantial amendments to complaints 
at evidence hearings is to be found in Regulation 97.15. 7 
If the wording of amendments is to be brought to a defend¬ 
ant’s attention for the first time at trial, his counsel is 
effectively precluded from filing and getting a ruling from 
the Board on the provided for motion to make more definite 
and certain and also the possible motion to strike im¬ 
material and impertinent matter. The taking of the evi¬ 
dence before the examiner will of course proceed prior to 
the time that the Board could possibly pass on such 
motions. 

The only way to protect the rights given to defendants 
to file motions and get rulings from the Board thereon is 
to serve the defendant where substantial amendments are 
involved. The Board’s regulation on amendments ex¬ 
pressly recognizes the right to service of amended plead¬ 
ings in cases of amendments as of course and this coupled 
with the right to file a motion, to make more definite and 
certain, inferentially calls for the service of amended 
pleadings in all cases of substantial amendments. 

In the case of Hoffman v. Third Avenue R. Company , 
45 App. Div. 586, 61 N. Y. S. 590, 592, the right to service 
of an amended complaint is recognized as follows: 

“Here the plaintiff has alleged that the specifica¬ 
tion of negligence was an improperly constructed and 
operated switch, with no allegation of negligence in 
the operation or management of the car: and an ap¬ 
plication to amend the pleading, changing the negli- 


7 Respondent’s Civil Air Regulations §97.15 provides: “Motion to 
make more definite and certain. Defendant may file with his answer a 
motion that the allegations in the complaint or order to show cause be 
made more definite and certain. Such motion shall point out the defects 
complained of and the details desired.” 
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gence thus alleged in the complaint to a claim to 
recover because of negligence in the operation of the 
car, should not have been granted, upon motion, upon 
the trial, without requiring the service of an amended 
complaint, which would allow the defendant to answer, 
and allow it an opportunity to prepare for trial Thus 
assuming that the court had power to order such an 
amendment upon the trial, we think it was an abuse 
of discretion to thus change the pleadings, so as to 
present an entirely new issue to be tried, without 
giving the defendant an opportunity to properly pre¬ 
pare to try such new issue.” 

If this pilot and other pilots hereafter are to get a fair 
hearing in revocation proceedings, this Court should con¬ 
demn the capricious amendment procedure at the trial 
hearing, as being the violation, which it is, of the Board’s 
Regulation on Amendments. The arbitrary ruling of the 
examiner in allowing the three amendments is reversible, 
as prejudicial error, under Section 10 of the Administra¬ 
tive Procedure Act. 

Point 3 

Lack of Substantial Evidence to Support Essential 

Board Finding 

This point is directed at that part of respondent’s for¬ 
mal finding of fact number 3 stating that petitioner did 
“disengage or permit to be disengaged the gust lock mecha¬ 
nism”. 

With respect to this much of finding 3, the respondent 
admitted at page 6 of its opinion that the record does not 
reveal any direct testimony showing that petitioner dis¬ 
engaged die gust lock and, also, made the further admis¬ 
sion that the transcript does not show that any witness at 
the hearing was questioned upon this point. 

The only other evidence pointed to by respondent in its 
decision (Joint App. 27-29) as having any bearing on dis¬ 
engagement of the gust lock is the testimony of Warren 
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T. Dickinson [Dickenson], Aeronautical Engineer, of the 
Douglas Aircraft Company (Joint App. 60-75). This wit¬ 
ness did not see or partake in the flight in issue, and did 
not purport to have any personal knowledge as to whether 
the gust lock was either engaged or disengaged. 

His testimony regarding the gust lock was in the nature 
of expert opinion about aircraft. He did not go so far 
as to say that disengaging the gust lock had to be the 
cause of the nosing over and downward plunge of the air¬ 
craft on the flight in question. His testimony as to con¬ 
sistency between what the aircraft was reported to have 
done on the one hand, and assumed engaging and dis¬ 
engaging of the gust lock by someone on the other hand, 
is not substantial evidence that petitioner did “disengage 
or permit to be disengaged the gust lock mechanism’\ 

The statement in the alternative that petitioner did “dis¬ 
engage or permit to be disengaged the gust lock mecha¬ 
nism* * obviously put in the finding after respondent found 
out about the lack of evidence to support the word “dis¬ 
engage”, and although there wasn’t any evidence to sup¬ 
port the “permit to be disengaged” angle, scarcely re¬ 
flects a dispassionate consideration of the facts proven by 
the evidence. 

If the part is eliminated that petitioner did “disengage 
or permit to be disengaged the gust lock mechanism”, then 
the essential link connecting petitioner with the deplorable 
downward plunge of the aircraft completely disappears. 
In the absence of causing that plunge this record will not 
support the life sentence against ever getting a certificate 
which would permit him to carry passengers for hire. 
This life sentence has already excluded petitioner from 
getting any job even as a commercial pilot for now and 
then a few passengers are carried on commercial flights 
although not regular air-passenger trips. 

The lack of support for the part of finding number 3 
here considered demonstrates the incompleteness of the 
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instant record, where only one, namely, the trainee pilot, 
of the three pilots in the pilot’s compartment, has given 
any testimony as to what happened during the event over 
which these proceedings arose. 

This Court has authority to set aside respondent’s revo¬ 
cation order and the findings of fact not supported by sub¬ 
stantial evidence under the provisions of Section 1006(d) 
of the Civil Aeronautics Act of 1938, as amended, c. 601 
(52 Stat. 1024), U. S. C., Title 49, §646(d) and under 
the provisions of Section 10(e) of the Administrative Pro¬ 
cedure Act, approved June 11, 1946, c. 324 ( 60 Stat. 243), 
U. S. C., Title 5, §1009 (e). 


Point 4 

Lack of Jurisdiction to Enter Order Because of Absence 
of Quorum at Oral Argument 

In frankness to the Court, this point has not been hereto¬ 
fore raised in these proceedings. It first came to our 
attention in February, 1949, in the course of writing this 
brief. The point is now raised because it goes to the juris¬ 
diction of the Board to enter the revocation order which 
we have requested this Court to set aside. 

After counsel for petitioner had duly requested oral 
argument before the Board, only two members of the 
Board heard the oral argument, and of these two, only one 
concurred in the opinion, which included the formal find¬ 
ings of fact. The other member who heard oral argu¬ 
ment is noted in the decision as “did not take part in the 
decision”. Two members of the Board who did not hear 
oral argument, concurred with one who did, thus consti¬ 
tuting the bare quorum which is shown to have authorized 
the order and opinion. 

The Civil Aeronautics Act of 1938, as amended, imposed 
two applicable requirements, namely: 
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1. “Three of the members shall constitute a quo¬ 
rum of the Board.” c. 601, §201 (d), (52 Stat. 980), 
U.S. C., Title 49, §421(d). 

2. . In all cases heard by an examiner or a 
single member the Board shall hear or receive argu¬ 
ment on request of either party.” c. 601, §1004(a) (52 
Stat. 1021), U. S. C., Title 49, §644(a). 

The word “hear” as used in the statutory provision 
quoted above obviously requires attendance at the presen¬ 
tation of argument. The word “receive” just as clearly 
relates to filing of briefs. In the instant procedings, no 
request to “receive” briefs was made and none was filed, 
so the word “receive” is inapplicable. 

The right to have oral argument is one of the essentials 
of a fair hearing. It was so held in the case of State ex 
rel Arnold v. City of Milwaukee, 157 Wis. 505, 147 N. W. 
50, (1914). The opinion of the Court in that case at p. 
52 of 147 N. W., stated the following with respect to oral 
argument: 

“The repeated refusal of the common council to 
grant either the oral or written request of the relator 
to hear his counsel before acting upon the report of 
the committee stands upon a different basis. There 
are at least three substantial elements of a common 
law hearing: (1) The right to reasonably know the 
charges or claims preferred; (2) the right to meet 
such claims by competent evidence; and (3) the right 
to be heard by counsel upon the probative force of 
the evidence adduced by both sides, and upon the law 
applicable thereto. If either of these rights are denied, 
a party does not have the substantiate of a common 
law hearing. . . . That the word “hearing” includes 
oral argument is expressly ruled by the following 
cases: (Citing cases.) . . . Indeed, the idea of 
the right of a person to be heard by himself or coun¬ 
sel when his property or his personal rights are ques¬ 
tioned was so early and so firmly embedded into the 
groundwork of our jurisprudence that it is difficult 
to find instances where it has been challenged even 
in quasi judicial proceedings. *•••»» 
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The same result was upheld as to an administrative 
proceeding in the carefully considered case of Wisconsin 
Telephone Co. v. Public Service Commission, 232 Wis. 
274,287 N. W. 122,133, et seq. 

Even if the two members who concurred in the opinion 
without being present at oral argument read the tran¬ 
script, that would not be a compliance with the manda¬ 
tory requirement of Congress that “the Board shall hear 
. . . argument on request of either party”. As to oral 
argument, the statute requires “shall hear”. Also read¬ 
ing the transcript fails in a number of respects as a 
valid substitute for being present and hearing the argu¬ 
ment. Sole reliance on reading the transcript eliminates 
the possibility of asking questions of counsel, and receiv¬ 
ing clarifying information to further enlighten the judicial 
mind. Just as the demeanor of the witness on the stand 
is highly revealing to the jury, so are the actions and re¬ 
actions of counsel disclosing to the hearing tribunal. 

There is also a public policy involved that callousness 
should not be permitted to creep into the administrative 
process and undermine confidence in it. 

CONCLUSION 

Petitioner submits that the order below was the equiva¬ 
lent of a “dishonorable discharge” from his chosen occu¬ 
pation without being afforded the opportunity to present 
his side of the story at an impartial hearing. 

The reading into the record, at the trial, of the Board’s 
invitation to the Administrator to include prior violation 
recitals in complaints, followed by the examiner’s allow¬ 
ing three substantial amendments, including two on prior 
violations, although none of the three had been served in 
advance, made it apparent from the outset that the cards 
were stacked against this pilot. Why it was necessary to 
go forward with such speed as to not allow time to furnish 
petitioner or his counsel copies of the amendments prior 
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to trial has not been disclosed so far. It was unfair. 
Undue haste is confirmed by the result of a record so 
deficient that the Board in its written opinion expressly 
decried the incompleteness of the evidence. The undue 
haste stands out in bold relief if the reckless speed up 
to and including the close of the evidence hearing in the 
instant proceedings is compared to the reasonable dis¬ 
patch in other revocation proceedings under the same act. 
(Tr. 256-258). 

The record in this case shows that the prejudice from 
the prior violation amendments found its way into the 
examiner’s report and into his formal findings of fact. 
He was human, like jurors, when exposed to prejudice. 
Unsupportable findings of fact even found their way into 
the Board’s decision. The conclusion is irresistible that 
the prejudice permeated the hearing at which the evidence 
was taken to an extent that could not be eradicated there¬ 
after. 

Every citizen, whatever the charge, or whether before 
an administrative agency or before some other hearing tri¬ 
bunal, is entitled to a fair hearing before being deprived 
of a valuable right, and especially so where livelihood and 
dishonor are involved. (Dorsey v. Kingsland, U. S. App. 
D. €., No. 9572, decided January 26, 1949). The facts in 
this case and the applicable law call for a new trial to give 
petitioner a fair hearing and to afford a due measure of 
protection to other pilots who may be faced with airman 
certificate revocation proceedings in the future. 

Respectfully, 

Kart, Michelet 

Michael J. Keane, Jr. 
Attorneys for Petitioner 
910 - 17th Street, N. W. 
Washington 6, D. C. 




























No. 10087 


&tuteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_ 

» ! 

Charles Robert Sisto, petitioner 

v. 

Civil Aeronautics Board, respondent 

______ i 

| 

ON PETITION FOR REVIEW OF ORDER OF THE CIVIL 
AERONAUTICS BOARD 

4 i 

v 

i 

BRIEF FOR RESPONDENT 

EDWARD DUMBAULD, 

WILLIAM D. McFARLANE, 

Special Assistants to the Attorney General 

Department of justice, Washington, D. C. 
EMORY T. NUNNELEY, Jr. 

General Counsel, Civil Aeronautics Board. 

HERBERT A. BERGSON, 

Assistant Attorney General 
JOSEPH A. SEELEY, 

Attorney, Civil Aeronautics Board. 


United States Courts! Affesk 

Hr QM UtSTrtCT fr UPPIIW1 

FILED MAR 18?949 


















TABLE OF CONTENTS 


P»*e 

Counterstatement of the Case_ 1 

Statutes and Regulations Involved_ 6 

Questions Presented_ 6 

Summary of Argument_ 7 

Argument: 

I. Respondent’s order of revocation is based upon valid findin gs 
of fact supported not only by substantial evidence but by 

clear and convincing evidence_ 10 

II. The procedure followed by Respondent under all the cir¬ 
cumstances in the case fulfilled the requirements of the 
Act and the Administrative Procedure Act and accorded 
Petitioner all the elements of a full and fair hearing_ 13 

A. The examiner was authorized to permit amendment 

to the complaint by the Administrator at the 
hearing_ 14 

B. The inclusion in the complaint of recitals of past 

violations of safety rules did not constitute re¬ 
versible error- 17 

(1) Recitals of past violations of safety rules are 

relevant in complaints requesting suspen¬ 
sion or revocation of pilots’ certificates.. 17 

(2) No prejudicial error resulted from the inclu¬ 

sion in the complaint of recitals of past 
actions affecting Petitioner’s pilot cer¬ 
tificates_ 20 

III. Respondent properly exercised its statutory authority in this 

case to revoke Petitioner’s pilot certificate- 23 

A. There was no lack of jurisdiction to enter the Board’s 

order of revocation because of the absence of 
quorum at oral argument_ 23 

(1) Petitioner’s failure to raise before the Board 

an objection regarding the "hearing” of 
oral argument precluded the raising of 
such objection in this Court_ 23 

(2) Petitioner has not been deprived of any pro¬ 

cedural right- 25 

B. The Board’s order of revocation is not only justified 

by the findings of fact but is clearly required in the 

public interest. 27 

Conclusion_ 28 

(X) 


828995 — 19—1 


















n 

TABLE OF CASES 

P«* 

American Power & Light Co. v. Securities & Exchange Commission, 

141 F. (2d) 606, aff’d 399 U. S. 90... 24 

Arkansas Wholesale Grocer's Assn. v. Federal Trade Commission, 

18 F. (2d) 886.-. 21 

Brown v. Civil Aeronautics Authority, 112 F. (2d) 737_ 18 

Capital Wine & Spirit Corporation v. Berkshire, 150 F. (2d) 619, cert. 

den. 327 U. S. 783. 18 

Clack v. Clack, 41 P. (2d) 32... 16 

Consolidated Edison Company v. National Labor Relations Board, 

305 U. S. 197, 226.-. 26 

Dairymen's Milk Co. v. McCormick Co., 114 F. (2d) 736__ 16 

Dunbar-American Certificate, Civil Aeronautics Board Docket No. 

SR-32, 1 C. C. A. R. 525 (Jan. 16, 1940).. 19 

Eastland Company v. Federal Communications Commission, 67 App. 

D. C. 316, 92 F. (2d) 467; cert. den. 302 U. S. 735. 26 

Federal Communications Commission v. WOKO, 329 U. S. 223_ 18 

HOvering v. Mitchell, 303 U. S. 391. 18 

Hills Bros. v. Federal Trade Commission, 9 F. (2d) 481_ 21 

Inland Steel Company v. National Labor Relations Board, 105 F. (2d) 

246. 26 

Jacobs v. United States, 58 App. D. C. 62, 24 F. (2d) 890. 20 

Mallory Coal Co. v. National Bituminous Coal Commission, 69 App. 

D. C. 166, 99 F. (2d) 399. 24 

Marshall Field & Co. v. National Labor Relations Board, 318 U. S. 253- 24 

Massey v. United States, 281 Fed. 293- 20 

Middlesboro Liquor & Wine Co. v. Berkshire, 77 App. D. C. 88, 133 F. 

(2d) 39.18, 19 

Morgan v. United States, 298 U. S. 468, 481_ 26 

National Labor Relations Board v. Baldwin Locomotive Works, 128 F. 

(2d) 39. 26 

National Labor Relations Board v. Falk Corp., 308 U. S. 453_ 12 

National Labor Relations Board v. Link-Belt Company, 311 U. S. 584.. 12 

National Labor Relations Board v. Pennsylvania Greyhound Lines, 303 

U. S. 261, 271. 12 

Nelson v. Secretary of Agriculture, 133 F. (2d) 453._ 18 

Olivito v. United States, 67 F. (2d) 564_ 20 

Owings Mills Distillery v. Helvering, 124 F. (2d) 379_18, 19 

Panhandle Eastern Pipe Line Co. v. Federal Power Commission, 324 

U. S. 635. 24 

Rochester Telephone Corp. v. United Stales, 307 U. S. 125_ 27 

Roumanian American Winery v. Morgenthau, 152 F. (2d) 452_18, 19 

Swayne and Hoyt v. United States, 300 U. S. 297, 304_ 12 

Todd v. Securities <fc Exchange Commission, 137 Fed. (2d) 475_ 24 

Transamerican Freight Lines, Inc. v. United States, 51 F. Supp. 405, 

412, fn. 10. 24 

United States v. Berkowitz, 45 F. Supp. 564_ 20 

Vaughn v. John Hancock Mutual Life Ins. Co., 61 S. W. (2d) 189_ 16 

Visceglia v. United States, 24 F. Supp. 355_..._ 26 

































in 

Psge 

Wright v. Securities and Exchange Commission , 112 F. (2d) 89- 18 

Yankee Network v. Federal Communications Commission, 107 F. (2d) 

212. 13 

STATUTES AND MISCELLANEOUS 

Administrative Procedure Act, 60 Stat. 237, 5 U. S. C. 1001, el seq __ 2 

Civil Aeronautics Act of 1938, as amended, 52 Stat. 973, 49 U. S. C., 
sec. 401, et seq.: 

Sec. 201 (d). 25 

Sec. 609. 1, 17, 18, 20, 27 

Sec. 1004 (a). 26 

Sec. 1006 (a)_ 2 

Sec. 1006 (e)_ 24 

Civil Air Regulations: 

Sec. 60.01_ 2 

Sec. 60.102.... 10 

Sec. 97.18. 7, 14 

Sec. 97.27 (a). 6 

Civil Aeronautics Board Economic Regulations: 

Sec. 285.8 (f). 26 

Board’s Organizational Regulations: 

Sec. 302.7 (c) (5). 16 

Federal Rules of Civil Procedure (28 U. S. C. A. following Sec. 723a), 

Rule 15_ 16 

General Rules of Court for the United States Court of Appeals, 
District of Columbia Circuit: 

Rule 17 (i). 6 

Rule 38 (a). 23 

40 Op. A tty. Gen. 11 (1940)_ 18 

Reorganization Plans III and IV (5 U. S. C., Sections 133 et seq.) _ 1 

Wigmore on Evid. (3rd Ed.), Sec. 196 (b)_ 20 





















®mtetj States (Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10087 

Charles Robert Sisto, petitioner 

v. 

Civil Aeronautics Board, respondent 

O.V PETITION FOR REVIEW OF ORDER OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


CO U N TERSTATEMENT OF THE CASE 

The Respondent, Civil Aeronautics Board, 1 on October 26, 
1948, issued its opinion and order pursuant to section 609 of the 
Civil Aeronautics Act of 1938, as amended 2 (hereinafter re¬ 
ferred to as the “Act”), revoking Petitioner’s pilot certificate 
with airline transport rating, effective November 5, 1948, and 
providing that Petitioner should not thereafter be issued any 
pilot certificate or rating which would permit him to carry pas¬ 
sengers for hire. Thereafter, on December 24, 1948, Petitioner 

1 Under Reorganization Plans III and IV, which were issued by the Presi¬ 
dent pursuant to the provisions of the Reorganization Act of 1939 (53 Stat. 
561,5 U. S. C. 133 et seq. ), effective June 30,1940 the name of the five member 
Civil Aeronautics Authority was changed to the Civil Aeronautics Board. 
Although various reassignments of functions as between the Board and the 
Administrator were made, the Board retained the power under Section 009 
to suspend and revoke pilot certificates after hearing. 

*52 Stat. 1011; 49 U. S. C. 559. This section provides, in part, that the 
Board “upon notice and hearing, may alter, amend, modify, or suspend, in 
whole or in part, any * * * airman certificate • • * if the interest of 
the public so requires, or may revoke, in whole or in part, any such certificate 
for any cause which, at the time of revocation, would justify the Authority 
in refusing to issue to the holder of such certificate a like certificate.” 

( 1 > * 
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filed in this Court his petition pursuant to section 1006 (a) of 
the Act 3 and section 10 of the Administrative Procedure Act 4 
to review and set aside such order. 

On October 8,1947, Petitioner, an airline transport pilot, was 
the captain in command 5 of an American Airlines four-engine 
Douglas DC-4 aircraft carrying 49 passengers and a crew of 5 
on a regular scheduled flight from Dallas, Texas, en route to Los 
Angeles, California (App. 42). 4 The crew was composed of 
Petitioner; John Beck, a pilot trainee who was being checked 
out on his first trip in DC-4 equipment; Melvin Logan, the 
co-pilot; and two stewardesses (App. 43-44). Shortly after 
the departure from Dallas when the aircraft had reached an 
altitude of about 8,000 feet, Petitioner turned over the controls 
of the aircraft to Beck, and shifted to the “jump” seat to ob¬ 
serve and check Beck’s piloting of the aircraft (App. 44 4 6, 
58). Logan continued to occupy the co-pilot’s seat. After an 
hour and a quarter of normal flight, Beck noticed that the air¬ 
craft had started to climb slightly and sought to adjust the 
controls to maintain level flight, moving the elevator trim tabs 
in a manner that ordinarily would cause the nose of the air¬ 
craft to drop and thus level off the aircraft (App. 45-47). Re¬ 
peated adjustment only resulted in the airplane climbing more 
steeply, until a few seconds later the nose of the aircraft 
dropped sharply and the aircraft plunged toward the earth. 
This maneuver was so abrupt that Beck and Petitioner, whose 
seat belts were not fastened, and also the passengers and stew¬ 
ardesses in the passenger compartment, were thrown to the 
ceiling of the aircraft where they remained throughout the 
downward plunge of the aircraft (App. 48, 53, 57-59). Provi¬ 
dentially, as Petitioner and Beck were thrown to the ceiling, 
their bodies inadvertently activated the propeller feathering 
controls which shut off the power of three of the four engines, 
thus reducing the speed of the descent (App. 48-49). This 

* 52 Stat. 1024; 49 U. S. C. 646. 

4 60 Stat 243; 5 U. S. C. 1009. 

* Section 60.01 of the Civil Air Regulations reads in part as follows: 

**Authority of the pilot. The pilot in command of the aircraft shall be 
directly responsible for its operation and shall have final authority as to 
the operation of the aircraft * * •” 

* The citation “App.” refers to pages of the Joint Appendix to Briefs filed 
by the parties herein. 
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made it possible for the co-pilot, Logan, whose seat belt had 
been securely fastened and who therefore remained in his seat, 
to bring the aircraft out of its dive when it was no more than 
500 feet from the ground, thus avoiding a disastrous crash which 
would have been fatal to all 54 on board (App. 49,54-55). 

An investigation of the accident was promptly instituted by 
the Board. Petitioner at first insisted that the automatic pilot 
had been engaged and that the downward plunge followed his 
disengaging of the automatic pilot. Subsequently, Petitioner 
repudiated this statement and admitted in the presence of wit¬ 
nesses that he had not employed the automatic pilot, but had 
engaged the gust lock 7 just before the plane entered upon its 
violent maneuver (App. 52, 63, 79). 

Thereafter, on November 5,1947, the Administrator of Civil 
Aeronautics filed a complaint with the Board alleging certain 
violations of the Civil Air Regulations by Petitioner in con¬ 
nection with the operation of the airliner on the said flight and 
requesting that Petitioner’s airman certificate be suspended or 
revoked (App. 3-4). Petitioner filed an answer in which he 
entered a general denial and requested a hearing (App. 4). 

By notice dated December 5, 1947, Petitioner was notified 
that a hearing would be held December 17,1947, in Los Angeles, 
California 8 (App. 5-6). By further notice dated December 9, 
1947, Petitioner was notified that the hearing date was changed 
to December 19, 1947 (App. 6). This notice was received on 
or about December 12,1947. At the same time, Petitioner re¬ 
ceived a notice from the Administrator that when the hearing 
was convened he would move to amend the complaint in four 
respects clearly specified in the notice (App. 7, 34-35). 

Nothing further occurred until the hearing was duly con¬ 
vened on December 19, 1947, at which time Petitioner ap¬ 
peared with counsel. The Administrator then moved to amend 
the complaint in three of the respects mentioned in his notice 

T The gust lock Is a mechanism designed to lock the control surfaces, 
L e., elevators, ailerons, and rudder, of the aircraft in a neutral position 
while the aircraft is on the ground in order to prevent damage from buffet¬ 
ing or other movements of such surfaces. It is not designed to be used 
under any circumstances while the plane is in flight. 

•Petitioner’s residence was Culver City, California. 
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(App. 7).* Petitioner’s counsel objected to the amendments 
on various grounds, but at no time did he claim surprise or re¬ 
quest a continuance in order to reply to the amendments or to 
prepare a defense thereto. The actual text of the amendments 
as offered, while varying in wording from the notice, was 
clearly the same in substance, and the notice fully apprised 
Petitioner of the nature and content of the amendments. 
After hearing both sides at length, the examiner permitted the 
amendments and the hearing proceeded (App. 33-40), the pres¬ 
entation of the Administrator’s case occupying all of that day 
until late afternoon. 

At that time, the Administrator having completed his case, 
Petitioner’s counsel advised the examiner that he expected to 
call three or four witnesses, who would take three hours or 
more, and requested that the hearing be recessed until the fol¬ 
lowing morning. This request was granted (App. 80-81). 
However, when the hearing was reconvened the next morning, 
Petitioner’s counsel announced that “under the conditions that 
seem to exist we do not desire to put in any defense, and we 
rest our case as of now” (App. 81). Accordingly, the hearing 
was closed without any evidence in the record on behalf of 
the Petitioner. In view of contentions now advanced, it is 
of interest that at no time during the hearing was any claim 
made regarding bias or prejudice on the part of the examiner; 
nor was any request made for additional time to prepare for 
hearing. 

Thereafter, the examiner issued a written initial decision 
setting forth his findings and revoking Petitioner’s airman’s 
certificate (App. 21). Petitioner filed exceptions and assign¬ 
ment of error to the examiner’s decision (Tr. 179-186) and 
requested oral argument before the Board (Tr. 187). Petition¬ 
er’s exceptions, although contending that the examiner exceeded 
his authority in permitting the amendment to the complaint, 
did not even purport to make any showing that Petitioner was 
denied a fair opportunity to present his defense thereby, and 
they did not request a further hearing. Moreover they con- 

* The first of the proposed amendments was withdrawn and there is no 
issue here concerning it. 
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tained no charge of bias or prejudice on the examiner’s part. 
After a reply to the exceptions by the Administrator, Peti¬ 
tioner requested and was granted 30 days in which to file a re¬ 
sponse, but did not do so. 

Oral argument on the exceptions was heard by the Board, 
two members sitting. At the opening of the argument, the pre¬ 
siding member expressly directed the attention of counsel to 
the fact that two other members of the Board were unavoidably 
absent, but that they would participate in the case on the basis 
of reading and digesting the complete transcript of argument, 
which would be available to them (Tr. 209). No exception of 
any kind was voiced to this procedure. 

Thereafter the Board issued its opinion and order which are 
here under review. In its opinion the Board found that Peti¬ 
tioner, while in command of the flight described, engaged and 
then disengaged the gust lock, or permitted it to be disengaged, 
and that this conduct caused the maneuver which so endan¬ 
gered the lives and property of others (App. 32). The Board 
also found that Petitioner had not taken the physical examina¬ 
tion required of air-line transport pilots within the time limits 
established by applicable Civil Air Regulations (App. 32). 
Upon the basis of its subsidiary findings of fact, the Board made 
an ultimate finding that Petitioner had demonstrated careless¬ 
ness and disregard for the lives and safety of others to such an 
extent as would justify a refusal to issue to him any pilot certi¬ 
ficate or rating then or at any time in the future which would 
permit him to carry passengers for hire (App. 33). Accord¬ 
ingly, the Respondent Board issued its order revoking Peti¬ 
tioner’s pilot certificate and further directing that Petitioner 
should not thereafter be issued any pilot certificate or rating 
which would permit him to carry passengers for hire (App. 
22). 10 As stated in the opinion, three members participated in 
the action and it represented the unanimous decision of those 
members (App. 33). Two of the participating members had 
not been present at the oral argument. 

"It should be noted that Petitioner is not in the future precluded from 
all commercial aviation activities, hut only from the transportation of 
passengers for hire. 

828995—49-2 
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By a petition which did,not assign any error in the Board’s 
opinion and order, but relied entirely upon the economic hard¬ 
ship which the Board’s action would impose on him. Petitioner 
sought a stay of the Board’s order and requested reargument 
of the case (Tr. 277-302). The Board denied this petition, but 
ordered that the Petitioner might file a petition for reconsider¬ 
ation, reargument, rehearing, or modification of the Board’s 
order (Tr. 303). Presumably this action was taken for the 
purposes of enabling Petitioner to urge grounds other than 
hardship for reconsideration of the Board’s action, and for the 
additional purpose of requesting leave to present his “side of 
the case” if he so desired. 11 No such petition was filed, however. 

On December 24, 1948, a petition was filed in this Court to 
review Respondent’s order of revocation and requesting that 
said order be stayed by this Court pending such review. On 
January 4,1949, Respondent filed objections to the petition for 
stay of the Board’s order pending appeal. This Court, on 
January 24,1949, denied the stay requested by Petitioner. 

In its petition for review. Petitioner alleged a number of 
errors on the part of Respondent which have been abandoned 
in Petitioner’s Brief. Accordingly, Respondent’s Brief will be 
limited to a reply to those points urged in Petitioner’s Brief. 12 

STATUTES AND BEGULATIONS INVOLVED 

In addition to the statutes and regulations set forth in Peti¬ 
tioner’s Brief, to which references have been made herein, perti¬ 
nent portions of these enactments are quoted at appropriate 
points in this brief. 

QUESTIONS FBESENTED 

The ultimate question presented is whether the Board valid¬ 
ly issued its order revoking Petitioner’s pilot certificate. De¬ 
termination of this question depends upon the following 
subsidiary questions: 

(1) Whether the findings of fact upon which the Board 
based its order are supported by substantial evidence? 

B The Board’s Boles of Practice governing petitions for rehearing, reargu¬ 
ment and reconsideration require that matters claimed to have been 
erroneously decided most be so specified and the alleged errors briefly stated. 
14 CFB, 1946 Sopp, 97.27(a). 

* General Boles of Court, Bole 17 (1).. 
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(2) Whether under the facts of this case reversible error 
resulted from the examiner’s permitting amendments to the 
complaint upon motion of the Administrator? 

(3) Whether reversible error resulted from the inclusion in 
the complaint of the recitals of past actions affecting pilot 
certificates held by Petitioner? 

(4) Whether Petitioner’s failure to raise before the Board 
an objection regarding the “hearing” of oral argument pre¬ 
cluded the raising of such objection in this Court, and, if not, 
whether under the facts of this case the Board’s procedure 
denied Petitioner any procedural right? 

SUMMARY or ARGUMENT 

Not only is there substantial evidence to support all of the 
Board’s findings, including that specifically challenged by Pe¬ 
titioner, but the evidence in support of the findings is clear 
and convincing. Although there is no direct testimony that 
Petitioner disengaged the gust lock, the finding that he dis¬ 
engaged it or permitted it to be disengaged, and thus as pilot 
in command was responsible for the near tragedy, is clearly 
a proper and warranted inference from all the surrounding 
facts, and indeed is the only possible inference that can reason¬ 
ably be drawn therefrom. The Board, and not the Court, has 
been entrusted with the power to draw inferences. The Board 
clearly acted reasonably in this case and its findings were fully 
warranted by the evidence before it. 

The Board’s order of revocation was entered only after com¬ 
pliance with all procedural requirements. Under the Board’s 
Rules of Practice (Section 97.18) the Examiner may permit 
amendments in his discretion, provided the party affected 
thereby is allowed a reasonable time to reply and to request 
a hearing. The permitting of the amendments was a proper 
exercise of the Examiner’s discretionary authority and Peti¬ 
tioner was not prejudiced thereby. Petitioner was given a 
week’s notice of the proposed amendments. Petitioner did not 
make any showing that he needed more time to reply or to 
prepare his defense and he did not at any time request any 
continuance of the hearing. Petitioner advances no sufficient 
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reason for failing to request a continuance. Petitioner’s ob¬ 
jections as to notice of the amendments were purely technical 
and predicated upon an alleged lack of authority in the Ex¬ 
aminer to allow such amendments under the Board’s rules. 

Recitals in the complaint that pilot certificates held by Pe¬ 
titioner had on two previous occasions been suspended or re¬ 
voked did not constitute reversible error. Revocation proceed¬ 
ings are not punitive, but are remedial proceedings designed 
to protect the public safety. The statute authorizes the Board 
to revoke a pilot’s certificate for any reason which would justify 
refusal at such time to issue a new certificate. Such broad dis¬ 
cretionary power clearly authorizes the Board to take into ac¬ 
count in a revocation proceeding any acts of the certificate 
holder having a reasonable bearing on his ability to exercise 
competently and without danger to others the flying privileges 
accorded by his certificate. Since the Board is entitled to con¬ 
sider and give proper weight to past violations, the requirement 
that the Administrator include any such matters in his com¬ 
plaint in order to give the other party notice and an opportunity 
to rebut them is entirely proper and reasonable. 

However, even assuming arguendo that recitals of past viola¬ 
tions were irrelevant, no prejudice to Petitioner resulted. The 
Board did not consider or rely on the alleged past violations in 
making its decision in this case, but found that the events of 
the flight of October 8, 1947, fully warranted the action taken 
without reference to previous events. The admission of ir¬ 
relevant or incompetent matter before an administrative tri¬ 
bunal does not of itself constitute reversible error. 

There is no evidence that the inclusion of these recitals in 
the complaint in any way prejudiced the Examiner or the Board 
against Petitioner. Petitioner cites no facts to support his as¬ 
sertions of prejudice by the Examiner. Petitioner did not at 
thfe hearing or in its exceptions to the Examiner’s initial de¬ 
cision contend that the Examiner was prejudiced. Such con¬ 
tention was raised for the first time in oral argument before 
the Board in a belated effort to explain Petitioner’s failure to 
offer any evidence in his behalf at the hearing. The record is 
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barren of any evidence or indication of prejudice of the Ex¬ 
aminer against Petitioner. Further, even if it be assumed that 
the Examiner were prejudiced, the final decision was made by 
the Board after a review of the entire record, and Petitioner does 
not even contend that the Board was influenced by these 
amendments. The evidence is to the contrary. Under the 
circumstances no prejudice has been demonstrated by the Pe¬ 
titioner and hence there was no reversible error. 

The Board’s procedure did not deny Petitioner any pro¬ 
cedural right. In its brief to this Court Petitioner raised for 
the first time an objection based on the fact that a quorum was 
not present at oral argument. No justification is offered for 
failing to raise this objection before the Board, although the 
procedure was announced at the opening of oral argument and 
was fully disclosed in the Board’s opinion, after which Peti¬ 
tioner filed a petition for a stay and reargument with the 
Board. The Board properly assumed that its procedure was 
acceptable to Petitioner. Under these circumstances Peti¬ 
tioner is precluded by the provisions of section 1006 (e) of the 
Act from raising the issue before this Court. 

Apart from the foregoing, the facts disclose that Petitioner 
was accorded all the elements of notice and hearing. The Act 
requires only that the Board “hear or receive argument” (Sec¬ 
tion 1004 (a)). Petitioner filed written exceptions to the 
Examiner’s initial decision, and after a reply thereto by the 
Administrator, Petitioner requested and was granted 30 days 
in which to file a replication to the Administrator’s reply. 
Thereafter oral argument was heard before two members of the 
Board. It is not disputed that the order and opinion were 
adopted by a quorum of the Board or that the participating 
members had access to and availed themselves of the written 
argument and the transcript of oral argument. It is clear, 
therefore, that the Board did receive and consider Petitioner’s 
argument. Accordingly, Petitioner was given all the require¬ 
ments of a hearing under the statute. 

The Board’s order of revocation was justified by the findings 
of fact and was clearly required in the public interest. 
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ARGUMENT 

I 

Respondent’s order of revocation is based upon valid findings 
of fact supported not only by substantial evidence, but by 
clear and convincing evidence 

In its finding of fact No. 3, the Board found that Petitioner 
“did engage and then disengage or permit to be disengaged the 
gust lock mechanism of said aircraft, under circumstances 
which caused said aircraft to plunge toward the ground so as 
to endanger the lives and property of others, contrary to the 
provisions of Part 60.102 of the Civil Air Regulations’’ 13 (App. 
32)1 Petitioner contends that the foregoing finding is not sup¬ 
ported by substantial evidence insofar as it relates to the dis¬ 
engaging of the gust lock (Pet. Br., 21). However, a brief re¬ 
view of the evidence of record will demonstrate that not only 
is there substantial evidence in the record to support all por¬ 
tions of the foregoing finding, but that the evidence in support 
thereof is clear and convincing, and is uncontradicted by Pe¬ 
titioner. 

The cockpit of the aircraft during the entire incident here in 
question was occupied by three persons. Beck, a pilot trainee 
as to this type of aircraft, was in the left-hand pilot’s seat, 
ordinarily occupied by the command pilot; Logan was in the 
right-hand seat, ordinarily occupied by the co-pilot; Petitioner 
the pilot in command of this flight, occupied the jump seat, an 
extra folding seat in the cockpit between, but to the rear of the 
pilot and co-pilot. Beck was handling the controls, and Peti¬ 
tioner was checking Beck’s piloting of the aircraft, (App. 42, 
43-45). 

While the aircraft was in normal flight, Captain Sisto without 
the knowledge of Beck, who was actually flying the aircraft, 
engaged the gust lock. This act of Petitioner, which imme¬ 
diately preceded the plunge of the plane, is proved by his own 
admission which two witnesses testified they heard in the pres- 

“ Effective October 8, 1947 (F. R. 5548) Section 60.102 provided that “no 
person shall operate an aircraft in a careless or reckless manner so as to 
endanger the lives or property of others.” 
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ence of still other persons. (App. 52, 72). This testimony is 
not challenged by Petitioner as to its accuracy. 

The gust lock is a mechanism designed to hold the control sur¬ 
faces of the aircraft in a fixed neutral position while it is on 
the ground and is not designed to be used under any circum¬ 
stances while the plane is in flight . This lock is engaged by a 
lever located on the floor of the aircraft to the right of the pilot’s 
seat, and just forward and to the left of the jump seat occupied 
by Petitioner. In order to engage the gust lock, the lever must 
be pulled up and held in position. An expert from the Douglas 
Company which built the plane testified that there was no 
known instance where the gust lock had become engaged in¬ 
advertently or because of mechanical failure (App. 60-65). 

Upon Petitioner engaging the gust lock, the aircraft began to 
climb slightly and Beck adjusted the trim tabs in an effort 
to bring the nose down and level the plane. However, with 
the control surfaces immobilized by the engaging of the gust 
lock, the result of such an adjustment was exactly opposite that 
normally to be expected, with a result that the aircraft climbed 
more steeply until suddenly it pitched forward and plunged 
toward the earth, throwing Beck and Petitioner, whose safety 
belts were not fastened, to the ceiling where they remained until 
the plane was righted less than 500 feet above the ground, 
after an uncontrolled descent of several thousand feet (App. 
45-49,54,59). 

Beck was at no time aware that the gust lock had been en¬ 
gaged, and obviously did not disengage it (App. 52). The lever 
which controlled the gust lock was under the immediate ob¬ 
servation of Petitioner who had engaged it (App. 46, 61-62). 
Obviously it was disengaged at some point. Mr. Dickinson, 
an aeronautical engineer of the Douglas Company, who is an 
expert on this aircraft, testified that the sharp plunge forward 
was exactly the maneuver which would follow the disengaging 
of the gust lock under the circumstances which existed here 
(App. 64-65). These are the facts from which the Board 
determined that Petitioner, who was the pilot in command of 
the plane, had engaged and then disengaged the gust lock or per¬ 
mitted it to be disengaged, and thus was responsible for the sub¬ 
sequent maneuver. 
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In the face of all this, Petitioner brashly urges this Court 
to reverse the Board on the theory that there was no substantial 
evidence to support the Board’s finding solely because there 
was no direct testimony at the hearing by anyone that he had 
seen Petitioner disengage the gust lock or had heard Petitioner 
admit that he disengaged it. Surely no such narrow approach 
can prevail. 

The circumstances surrounding Captain Sisto’s action leaves 
no doubt as to the correctness of the Board’s finding that he 
was responsible for the engaging and disengaging of the gust 
lock. As the Board found, the “evidence of record * * * 
leaves no doubt that the [Petitioner] was responsible for the 
occurrence which jeopardized the lives of 49 passengers and five 
crew members on October 8,1947. The testimony which com¬ 
pels us to this conclusion stands uncontradicted by any evidence 
offered on behalf of [Petitioner], who, although present, failed 
to take the witness stand on his own behalf” (App. 29). 

Petitioner, sitting in the jump seat, was in a position to ob¬ 
serve and know everything what happened in the cockpit. He 
was in command of the aircraft. If there is any explanation 
that could possibly clear him of responsibility for the disen¬ 
gaging of the gust lock after he himself engaged it, this ex¬ 
planation must have been known to Petitioner, and he had 
every opportunity to come forward and offer it at the hearing. 
He did not do so, and there is in the record not one scrap of 
evidence pointing to a different conclusion than that reached 
by the Board. 

Petitioner completely ignores all of the related facts from 
which the Board is clearly entitled to draw appropriate infer¬ 
ences. As pointed out in National Labor Relations Board v. 
Link-Belt Co., 311 U. S. 584, 597 (1941) “Congress entrusted 
the Board, not the Courts, with the power to draw infer¬ 
ences. * * * The Board, like other expert agencies dealing 
with specialized fields * * * had the function of appraising 
conflicting and circumstantial evidence, and the weight and 
credibility of testimony.” See, also, Svxiyne and Hoyt v. 
United States, 300 U. S. 297,304 (1937); National Labor Rela¬ 
tions Board v. Pennsylvania Greyhound Lines, 303 U. S. 261, 
271 (138); National Labor Relations Board v. Falk Corp., 308 
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U. S. 453, 461 (1940); Yankee Network v. Federal Communi¬ 
cations Commission , 107 F. (2d) 212, 226 (App. D. C., 1939). 
.Certainly the inferences drawn by the Board were fully war¬ 
ranted upon the evidence before it. Indeed, they flow logically 
and naturally therefrom and there is no other reasonable 
explanation of the facts. 

There can be little doubt that every part of the Board’s 
finding No. 3, including that the Petitioner disengaged the 
gust lock or permitted it to be disengaged, is supported not 
only by substantial evidence, but by clear and convincing evi¬ 
dence, which compelled the conclusion reached by the Board. 

Moreover, the Board found that “the gravamen of the viola¬ 
tion with which the respondent is charged is that he operated the 
aircraft in a careless and reckless manner, thereby demonstrat¬ 
ing a disregard of the principles of safety and revealing a lack of 
the discretion and good judgment required in a transport pilot” 
(App. 27). As we have seen, it is indisputable that Petitioner, 
as pilot in command of the aircraft, was directly responsible 
for the acts which led up to Hie violent maneuver of the air¬ 
craft which so nearly resulted in the tragic death of the 54 
persons on board. In view of these facts the Board’s conclusion 
that Petitioner could not be entrusted with authority to trans¬ 
port passengers was clearly warranted. 

II 

The procedure followed by Respondent under all the circum¬ 
stances in this case fulfilled the requirements of the Act and 
the Administrative Procedure Act, and accorded Petitioner 
all the elements of a full and fair hearing 

The Board’s order of revocation was entered only after notice 
and hearing had been accorded to Petitioner. The several pro¬ 
cedural steps in this proceeding have been outlined at pages 
1-6 of this brief, and demonstrate the completeness of the 
hearing process afforded Petitioner. However, Petitioner seeks 
to establish that the Board’s procedure was deficient in the 
following respects: (1) that the examiner’s action in permitting 
amendments to the complaint upon motion of the Adminis¬ 
trator on less than 15 days notice was unauthorized (Pet. Br., 
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p. 17); and (2) that the two amendments relating to previous 
violations of safety rules by Petitioner were irrelevant to the 
instant proceeding and were prejudicial to Petitioner (Pet. Br. 
p. 14). Consequently he urges that the permitting of these 
amendments constituted reversible error. 

We will demonstrate herein that (1) assuming arguendo that 
the amendments would otherwise have been proper, the ex¬ 
aminer clearly had discretionary authority to permit amend¬ 
ments on less than 15 days’ notice, and such authority was 
properly exercised in this case under all the circumstances; 
(2) permitting the amendments did not constitute reversible 
error, since the inclusion in the complaint of recitals of previous 
violations was entirely proper, and no prejudice to Petitioner 
resulted therefrom. 

A. The examiner was authorized to permit amendment to the complaint by 

the Administrator at the hearing 

The Board’s Rules of Practice governing procedure in sus¬ 
pension and revocation proceedings 14 provide for amendment 
of the pleadings of either the Administrator or the respondent 
as a matter of course at any time more than fifteen days prior 
to the date of hearing and further provide that after such time, 
“amendment shall be allowed at the discretion of the examiner.” 
Regardless of whether an amendment has been made as of 
course or by express permission, the regulation provides that 
“the examiner shall allow the party affected thereby a reason¬ 
able opportunity to reply thereto and to request a hearing 
thereon.” 

The record discloses that Petitioner’s attorney received 
written notice of the Administrator’s intention to amend the 
complaint one week prior to the hearing (App. 35) and that 
such notice specified with particularity the nature of the pro¬ 
posed amendments (App. 7). At the hearing, objection was 
made to the amendments upon the ground that Petitioner was 
entitled to fifteen days notice thereof (App. 34). The examiner 
asked counsel whether there were any reasons why the pro- 

“Part 97 of the Civil Air Regulations. Section 97.18, governing amend¬ 
ments to pleadings in safety proceedings, is set forth on page 10 of Peti¬ 
tioner’s brief. 
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posed amendments would prejudice Petitioner’s rights. The 
reply was in the affirmative and the examiner then requested 
the grounds upon which the claim of prejudice rested (App. 
35). Counsel asserted that the notice of amendment was “il¬ 
legal because of date,” and impugned the motives of the Civil 
Aeronautics Administration in proposing such amendments 
(App. 36). Petitioner’s attorney objected further upon the 
grounds that the motion as made did not conform to the notice 
served (App. 40). The examiner was of the opinion upon the 
showing made that Petitioner would not be prejudiced by the 
allowance of the amendments, and accordingly, granted the 
Administrator’s motion (App. 41). At no time in the proceed¬ 
ings did Petitioner request a continuance or make any showing 
that any purpose would be served if a continuance were 
granted him. 

It thus appears that Petitioner’s objections to the granting 
of the Administrator’s motion to amend the complaint were 
purely technical objections. Since Petitioner did not claim 
any surprise and did not request any continuance of the hear¬ 
ing for the purpose of answering the amended complaint or 
preparing his defense thereto, he cannot now contend that the 
examiner abused his discretion in not granting such a continu¬ 
ance. 

Petitioner takes the position on brief that the examiner ex¬ 
ceeded his authority in permitting the amendments to the 
complaint without advance service of the amendments (Pet. 
Br., p. 17). This position apparently is based upon the mis¬ 
taken belief that the examiner is under a mandatory duty to 
allow a fifteen day continuance whenever the discretionary 
authority to permit amendments is exercised, regardless of 
whether a continuance is requested or whether any prejudice 
would result to the other party by permitting an immediate 
amendment. Such a construction of the Board’s regulation is 
patently untenable. The authority conferred upon the ex¬ 
aminer to grant continuances is merely a recognition of the rule 
that, if required in the interests of justice, an adverse party 
shall be given time to answer or prepare his case when con¬ 
fronted by amendment or supplemental pleadings. Any doubt 
as to the purpose of this authority is effectively resolved by the 
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fact that the power to grant continuance is applicable both to 
amendments made as a matter of course and to those permitted 
in the examiner's discretion. 

The Board's Rules of Practice relating to amendments to 
pleadings are very similar to, and intended to serve the same 
purpose as. those governing supplemental pleadings in civil 
actions in courts. 15 It is well settled that the granting of a 
continuance after allowing an amendment to a pleading is a 
matter resting within the discretion of the court. Equally well 
settled is the rule that no abuse of that discretion can be urged 
when no request for continuance was made to the court. 
Vaughn v. John Hancock Mutual Life Ins. Co., 61 S. W. (2d) 
189 (Ct. of Civil App., Texas, 1933); Clack v. Clack, 41 P. (2d) 
32 (Mont.. 1935); cf. Dairymen's Milk Co. v. McCormick Co., 
114F. (2d) 736 (C. C. A. 3,1940). 

Petitioner's brief recognizes the foregoing rule of law, and 
seeks to avoid its clear application to this case by advancing 
various reasons for failing to request a continuance of the hear* 
ing. It is asserted that such a rule may be proper where only 
local counsel are involved, but that in this case counsel was 
required to proceed to Los Angeles from Chicago, and could 
not be expected to request a continuance which would have 
meant another expensive trip to Los Angeles for the pilot’s 
counsel (Pet. Br., p. 18). Petitioner neglects to offer any 
explanation as to why a continuance was not requested by 
counsel upon receipt of the Administrator's notice that he in¬ 
tended to move to amend the complaint, or why a request was 
not made for hearing at a point more suited to the convenience 
of counsel, if counsel's convenience was to be served rather than 
the convenience of Petitioner. 1 * Actually, of course, the rule 
that a continuance must be requested before objection may be 
made to the failure to postpone the hearing is not predicated 
upon the convenience of local counsel, as suggested by Peti¬ 
tioner’s brief, but is one of practical judicial administration, 
and that rule is controlling in this case. 

"See e. g. Rule 15 of the Federal Rules of Civil Procedure (2S U. S. C. 
folL Sec. 128a). 

" In this connection it should be noted that the Board’s stated policy is 
to hold safety hearings not farther than forty miles from the respondent’s 
residence as an accommodation to the respondent (Part 302.7 (c) (5) of 
the Board's Organizational Regulations). 
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B. The inclusion in the complaint of recitals of past violations of safety 
rules did not constitute reversible error 

Two of the amendments to the complaint which were al¬ 
lowed by the examiner set forth the fact that pilot certificates 
held by Petitioner had on one previous occasion been revoked 
and on another suspended for a period of 45 days. (App. 7, 
38-39.) The purpose of these amendments was to give Peti¬ 
tioner notice of the fact that the Administrator would request 
the Board to take official notice of such facts and to consider 
them in determining the action to be taken pursuant to Sec¬ 
tion 609. (App. 38.) 

Although in this case Petitioner’s record of past violations 
played no part in the Board’s decision, as is shown elsewhere 
herein (see p. 21 infra). Petitioner has contended that the 
amendment of the complaint in these respects constituted error 
because recitals of prior violations in the complaint were irrele¬ 
vant in a proceeding for revocation of an airman certificate, 
and further because the inclusion of such recitals in the com¬ 
plaint created “irretrievable prejudice” against Petitioner (Pet. 
Br., pp. 14-16). 

It is the Board’s position that even though no weight was in 
fact given to the prior violations in this case, consideration of 
past violations of safety rules and according them such weight 
as they are entitled to under all the circumstances is entirely 
proper in revocation proceedings under the requirements of 
Section 609 of the Act, and consequently that no error could 
possibly flow from the inclusion of such recitals in the com¬ 
plaint. It is further the Board’s position that even if such 
recitals were irrelevant, no error resulted from their inclusion 
here since the Board did not rely on them in reaching its deci¬ 
sion, and no prejudice to Petitioner resulted. 

(1) Recitals of past violations of safetg rules are relevant in complaints 
seeking suspension or revocation of pilots? certificates 

With respect to the relevance of past violations, Petitioner 
contends that past violations which were presumptively known 
at the time of issuance of a pilot’s license cannot thereafter be 
used as a basis for revocation of the license, and that under gen¬ 
eral principles relating to criminal proceedings evidence of past 
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violations is inadmissible. Much is made of the contention 
that the Board has “invited” recitals of past violations, and it is 
further urged that even if those former violations would have 
constituted cause for revoking Petitioner’s license the Admin¬ 
istrator is in no position to assert them after having “slept upon 
his rights for over nine years.” 

These arguments rest upon an erroneous conception of the 
nature of revocation proceedings and the powers and duties of 
the Board under section 609 of the Act. 17 In the first place, 
revocation proceedings are not punitive, but are remedial pro¬ 
ceedings designed to protect the public safety. Brown v. Civil 
Aeronautics Authority, 112 F. (2d) 737 (C. C. A. 5, 1940); cf. 
Wright v. S. E. C., 112 F (2d) 89 (C. C. A. 2, 1940); Nelson 
v. Secretary of Agriculture 133 F. (2d) 453 (C. C. A. 71943); see 
Helvering v. Mitchell, 303 U. S. 391,399 (1948). Furthermore, 
the Board is expressly authorized to revoke a pilot’s certificate 
for any reason which would justify the Administrator in re¬ 
refusing to issue a new certificate. The intent is clear that in a 
revocation proceeding the Board shall consider a licensee’s 
conduct just as if he were applying for a renewal of an existing 
license or for a new license. See 40 Op. A. G. 11 (1940). In 
such a situation, it is customary and proper to inquire into 
an applicant’s past record for the purpose of ascertaining his 
fitness for the license sought. Owings Mills Distillery v. Hel¬ 
vering, 124 F. (2d) 379 (C. C. A. 4,1941); Capital Wine & Spirit 
Corporation v. Berkshire, 150 F. (2d) 619 (C. C. A. 2, 1945), 
cert, den- 327 U. S. 783 (1946); Roumanian American Winery 
v. Morgenthau, 152 F. (2d) 452 (C. C. A. 2,1945); cf. Middles - 
boro Liquor & Wine Co. v. Berkshire, 77 App. D. C. 88, 133 F. 
(2d) 39 (1942); Federal Communications Commission v. 
WOKO, 329 U. S. 223 (1946). 

The broad discretionary powers vested in the Board by sec¬ 
tion 609 clearly authorize taking into account, in a revocation 
proceeding, any acts of the certificate holder having a reason¬ 
able bearing upon his ability to exercise competently the flying 
privileges accorded by his certificate without undue danger to 


” The pertinent portion of Section 600 is set forth in footnote 2, supra. 
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others. 18 A single offense, although of a serious nature, might 
well be insufficient when viewed alone to justify the conclusion 
that an air line pilot did not possess those standards of judg¬ 
ment and care required of a person entrusted with the lives 
of the traveling public, but a series of such offenses might dem¬ 
onstrate that the pilot concerned was unable or unwilling to 
conform to required standards, and would afford the Board no 
alternative to revoking his license. The argument that each 
subsequent reinstatement of a license prohibits any considera¬ 
tion of past conduct in determining whether a pilot’s license 
should be revoked finds no support in law or reason. 18 The fact 
that a considerable period of time may have elapsed since the 
prior violation occurred does not preclude consideration of 
such evidence, but only goes to the weight to be attributed to 
it. In Owings Mills Distillery v. Helvering, supra, the court 
indicated that convictions for violations of liquor laws may be 
considered in determining whether an applicant should be issued 
a basic permit under the Alcohol Act, even though those viola¬ 
tions occurred many years prior to the application therefor. 

The inclusion of past offenses in a complaint seeking revoca¬ 
tion of a pilot’s license is not, as Petitioner suggests, for the 
purpose of demonstrating that the pilot concerned probably 
committed the new offense charged. On the contrary, it is for 
the purpose of enabling the Board to determine, in the light 
of all the facts, whether the pilot should be permitted to con¬ 
tinue to engage in an activity requiring the highest degree of 
care, where a single relaxation of that care may have disastrous 
consequences. The contention that in making such a deter- 

” For example, the Board has refused to issue a pilot certificate to an appli¬ 
cant whose operation of motor vehicles has been characterized by careless¬ 
ness and disregard of the rules of safety. See Dwibar-Airman Certifi¬ 
cate, Civil Aeronautics Board Docket No. SR-32, January 16, 1940, 1 
C. C. A. B. 525. 

"The question of whether the Administrator could seek revocation of a 
license issued with presumptive knowledge of former offenses solely upon 
the basis of those offenses is not before the Court However, even in such 
a case it is doubtful that the Board or the Administrator would be estopped 
from taking appropriate action to protect the public safety in such a case. 
See Middlesboro Liquor A Wine Co. v. Berkshire , supra at p. 41; cf. Rou¬ 
manian American Winery v. Morgenthau, supra, wherein a past offense 
apparently had been condoned. 








20 


mination the Board should be foreclosed from considering past 
conduct simply will not withstand scrutiny in the light of the 
standards prescribed by Section 609. 

Obviously, if the Board is entitled to consider and give such 
weight to past violations as it deems proper, the requirement 
set forth in the Board’s letter of June 25. 1943 (App. 38) that 
the Administer include such matters in his complaint, if he 
desires the Board to consider the pilot’s entire record in deter¬ 
mining whether the pilot can be further entrusted with the 
safety of the traveling public, is an entirely reasonable method 
of advising the pilot and affording him an opportunity to defend 
against them. Under such circumstances, the Board’s practice 
in requiring the Administrator to include such matters in his 
complaint is proper, even if it be assumed that revocation pro¬ 
ceedings are penal in nature, which they are not. and even if it 
be assumed, further, that an experienced examiner must be pro¬ 
tected from “prejudicial” matter in the same manner required 
in the case of a jury. 20 

(2) No prejudicial error resulted from the inclusion in the complaint of 
recitals of past actions affecting Petitioner's pilot certificates 

The recitals of past violations of safety rules would have been 
an entirely proper subject of consideration by the Board in 
this case, had it chosen to accord them any weight. Accord¬ 
ingly, no legal error could possibly flow from the inclusion of 
these allegations in the complaint. The Court, however, need 
not decide this point in this case, since it is perfectly clear 
that the Board did not consider or rely upon the alleged past 
violations in making its decision, and consequently the admis- 

^ Notwithstanding the fact that revocation proceedings are not criminal 
in nature, the practice of including prior violations in a complaint in a 
revocation proceeding finds support by analogy even to criminal practice. 
In those cases where subsequent offenses subject the offender to greater 
penalty than would a first offense, the prior offense must be alleged in the 
indictment or information. Massey v. United States, 281 Fed. 293 (C. C. A. 
8, 1922); Jacobs v. United 8tates, 58 App. D. C. 82, 24 F. (2d) 890 (1928); 
Olivito v. United States, ST F. (2d) 504 (C. C. A. 9, 1933); United States v. 
Berkotrits, 45 F. Supp. 564 (W. D. Mo. 1942). Further, in the absence of a 
designation of another method of procedure, the allegations of former convic¬ 
tions must be submitted and proved to the jury. Massey v. United States^ 
supra and cases cited therein; see Wigmorc on Evidence (3rd ed.), section 
196 (b). 
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sion of such material, even assuming arguendo its irrelevancy, 
did not prejudice Petitioner and did not constitute reversible 
error. 

It is well established that the admission of irrelevant or in¬ 
competent matter before an administrative agency does not 
constitute reversible error, if there is substantial evidence in 
the record to sustain the agency’s determination. Hills Bros. 
v. Federal Trade Commission, 9 F. (2d) 481 (C. C. A. 9,1926); 
Arkansas Wholesale Grocer's Ass’n . v. Federal Trade Commis¬ 
sion, 18 F. (2d) 866 (C. C. A. 8,1927). 

In this instance the Board gave no consideration or weight 
whatsoever to the past violations of Petitioner. Throughout 
the careful and detailed discussion in the opinion of the Board 
there is not a single reference to these past violations other 
than the mere recital that the complaint was amended to show 
prior violations by Petitioner. It is perfectly evident that the 
Board found in Petitioner’s actions on the flight of October 8, 
1947, the entire basis and justification for its decision. Its 
entire attention was directed to the events of that flight which 
by themselves fully warranted the action taken. In the light 
of the serious nature of Petitioner’s conduct at that time, there 
was no need nor occasion to have any reference to previous 
events. 

Apparently recognizing the weakness of its case. Petitioner 
has sought to bolster it by contending that the prior violation 
recitals in the complaint were inflammatory in character and 
had the effect of prejudicing the.examiner against Petitioner, 
and further, that the atmosphere of prejudice and bias created 
by their inclusion resulted in Petitioner's failure to present his 
case (Pet. Br. p. 16). Petitioner cites no facts in support of 
this bold assertion, and an examination of the record will 
quickly disclose not only that it does not bear out Petitioner, 
but on the contrary, that it is clear that no prejudice against 
Petitioner is shown. 

The record is barren of evidence which would support any 
inference of prejudice by the examiner against Petitioner. On 
the contrary, the examiner afforded Petitioner every oppor¬ 
tunity to state his grounds of objections to the proposed amend¬ 
ments and to present his case (App. 35). While the examiner 
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found that Petitioner’s license had been suspended or revoked 
on two prior occasions (App. 20), he expressly refrained from 
placing reliance upon these findings in making the ultimate 
finding that Petitioner’s certificate should be revoked 
(App. 21). 

Further, even if it be assumed that the examiner had been 
prejudiced against Petitioner, which is denied, no contention 
is made that the Board was influenced by these amendments 
and the evidence is to the contrary. The final decision was 
made by the Board, which reviewed the entire case in the light 
of the exceptions filed by Petitioner. . As already pointed out, 
the Board’s action clearly was not based upon Petitioner’s past 
record of violations as evidenced by the fact that it did not rest 
its findings in any way upon such matters (App. 22-32). 

Actually, Petitioner’s allegations of “irretrievable prejudice” 
in the proceeding appear to be an afterthought on the part 
of counsel. It is significant that counsel did not at any time in 
the hearing contend that the examiner was prejudiced, nor 
was any such charge made the basis of the Petitioner’s numer¬ 
ous exceptions to the examiner’s report (Tr. 179-186). The 
purpose of such an allegation, made for the first time on oral 
argument, was a belated effort to expain Petitioner’s failure to 
offer any evidence in his own behalf. 21 It is significant 
that counsel did not know of any “irretrievable prejudice” 
which would prevent Petitioner from presenting his defense 
at the time of the hearing. The amendments were allowed at 
the commencement of the hearing. After nearly a full day 
of hearing, Petitioner requested that the proceedings be recessed 
until the next day on the ground that it could not be com¬ 
pleted in one day and stated that he intended to call three 
or four witnesses the following day (App. 80). In announcing 
the next morning that he would rest without presenting any 
evidence on Petitioner’s behalf, counsel made no assertion of 
prejudice on the examiner’s part (App. 81-32). 

Petitioner’s real contention with respect to the amendments 
is that Petitioner was prejudiced since he otherwise would 
have “told his side of the story.” The record demonstrates that 
Petitioner voluntarily refrained from introducing evidence few 
reasons of his own. Counsel now asserts that “it was apparent 


Tr. 213. 
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from the outset that the cards were stacked against this pilot” 
(Pet. Br., p. 25). This allegation is wholly unfounded. Every 
consideration was given to Petitioner, including the oppor¬ 
tunity to request a rehearing for the purpose of “telling his side 
of the story” if he so desired (Tr. 303). Under these circum¬ 
stances, and in view of the fact that the Board clearly did not 
place any reliance upon Petitioner’s past record in reaching 
its conclusions, no prejudice has been demonstrated by the 
granting of permission to amend the complaint, even if it be 
assumed that evidence of past offenses was irrelevant to the 
proceeding. 

Ill 

Respondent properly exercised its statutory authority in this 
case to revoke petitioner’s pilot certificate 

A. There was no lack of jurisdiction to enter the Board's order of revocation 
because of the absence of quorum at oral argument 

(1) Petitioner's failure to raise before the Board an objection regarding the 
“ hearing” of oral argument precluded the raising of such objection in 
this Court 

Petitioner in his brief attacks the jurisdiction of Respondent 
to enter the order here complained of because only two mem¬ 
bers of the Board heard oral argument, and of these two, only 
one took part in the decision of the case. However, as Peti¬ 
tioner frankly admits (Pet. Br., 23), this point was raised for 
the first time in its brief. No justification for failure to raise it 
earlier is offered, for the obvious reason that none exists. Al¬ 
though this matter was specifically directed to the attention of 
counsel at the opening of oral argument, Petitioner at that 
time voiced no objection to the procedure. Nor was this objec¬ 
tion referred to in the petition for stay and reargument filed 
by Petitioner after the Board’s decision (Tr. 297-302), al¬ 
though the names of the members participating in the decision 
were set forth in the opinion (App. 33). Furthermore this 
matter was not assigned as error in the Petition for Review 
here. 22 Under these circumstances and in view of the require- 

” General Buies of Court, Rule 38 (a) require that a “Petition for Review 
shall contain a concise statement of the points on which Petitioner intends 
to rely.” 
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ments of Section 1006 (e) of the Act, 23 Petitioner is precluded 
from raising the issue before this Court, and the Court has no 
jurisdiction to entertain the objection. American Power & 
Light Co. v. Securities & Exchange Commission, 141 F. (2d) 
606 (C. C. A. 1 (1944), atfd 339 U. S. 90 (1946)); Marshall 
Field & Co. v. National Labor Relations Board, 318 U. S. 253 
(1943); Todd v. Securities & Exchange Commission, 137 Fed. 
(2d) 475 (C. C. A. 6 (1948)); Mallory Coal Co. v. National 
Bituminous Coal Commission, 69 App. D. C. 166, 99 F. (2d) 
399 (1938); cf. Panhandle Eastern Pipe Line Co. v. Federal 
Power Commission, 324 U. S. 635 (1945). 

Petitioner’s failure to observe the requirements of Sec. 1006 
(e) has deprived the Board of opportunity to consider on their 
merits questions now being urged upon review of its order- To 
thus allow Petitioner to attack the Board’s order in this Court 
on a ground which, if submitted administratively and found 
to be meritorious, would have enabled the Board to supply the 
alleged deficiency in procedure, would make available a tactic 
with which “to ambush” an administrative agency. Marshall 
Field <t* Co. v. National Labor Relations Board, supra, at p. 256; 
Mallory Coal Company v. National Bituminous Coal Commis¬ 
sion, supra, at p. 407; Transamerican Freight Lines, Inc. v. 
United States, 51 F. Supp. 405,412, fn. 10. 

This is well illustrated in this very’ case, since under the cir¬ 
cumstances the Board was entitled to assume that the pro¬ 
cedure pursued by it was entirely acceptable to Petitioner. 
The record shows that at the commencement of the oral argu¬ 
ment the attention of counsel was specifically directed to the 
fact that only two members of the Board were present and that 
the other members would participate on the basis of the tran¬ 
script of the argument which would be made available for their 
consideration. No objection was made to this procedure. 

a 52 Stat. 1024 ; 49 U. S. C. 646. This Section provides in part that “* * • 
Xo objection to an order of the [Board] shall be considered by the Court 
unless such objection shall have been urged before the [Board] or, if it was 
not so urged, unless there were reasonable grounds for failure to do so.” 
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The Board’s opinion set forth which members participated in 
the decision and which did not, so that the facts were fully dis¬ 
closed to Petitioner. After receiving the Board’s opinion, Peti¬ 
tioner filed with the Board a petition for a stay and for reargu¬ 
ment, but again did not voice the slightest objection to the 
Board’s procedure. The only explanation offered by Petitioner 
for first raising the point in its brief filed nearly four months 
after the Board’s action is that Petitioner did not notice it. 
(Pet. Br., p. 23.) This is clearly insufficient as an explanation 
of the failure to raise the objection before the Board. 

(2) Petitioner ha* not been deprived of any procedural right 

Apart from the fact that Petitioner’s objection cannot be 
considered by the Court under Section 1006 (e) of the Act, the 
facts disclose that Petitioner was in fact accorded all the es¬ 
sentials of notice and hearing. It is not disputed that the opin¬ 
ion and the order entered against Petitioner in this case were 
adopted by a quorum actually present at a legally constituted 
session of the Board, 2 * nor does Petitioner question the fact 
that the participating members had access to and did famil¬ 
iarize themselves with the record, including the transcript of 
oral argument However, Petitioner contends, without being 
able to point to any cases, that the Act requires that a full 
quorum of the Board shall have actually attended at presenta¬ 
tion of oral argument. The Board submits that Petitioner’s 
contention is utterly lacking in merit under the circumstances 
of this case. 

In this case, Petitioner was accorded an opportunity to and 
did file exceptions and assignment of error to the examiner’s 
initial decision (Tr. 179-187). The Administrator filed a reply 
to such exceptions (Tr. 191-201), and Petitioner then requested 
and was granted approximately 30 days within which to file a 
response to the Administrator’s reply (Tr. 202-201). For rea¬ 
sons of his own, Petitioner elected not to do so. Thereafter, the 
Board heard oral argument under circumstances already out¬ 
lined. The opinion in this case shows that all of the evidence 

* Section 201 (d) of the Act provides that any three of the members of 
the Board shall constitute a quorum of the Board. 
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was considered by the several members who took part therein, 
that a quorum was present, and that the opinion received the 
unanimous concurrence of all members participating. (App. 
23-33.) Under the foregoing circumstances, it seems clear that 
Petitioner has in no respect been denied the essentials of a fair 
hearing, and that the Board has fulfilled the statutory require¬ 
ment that it ’’hear or receive” argument. Cf. Eastland Com¬ 
pany v. Federal Communications Commission, 67 App. D. C. 
316, 92 F. (2d) 467 (1937); cert. den. 302 U. S. 735; Visceglia 
v, U. S., 24 F. Supp. 355 (S. D. N. Y. 1938). 

There is no requirement that the Board must “hear or re¬ 
ceive” argument in some particular manner. Indeed, the al¬ 
ternative language used in the statute 25 seems clearly to have 
been intended to vest discretion in the Board to receive argu¬ 
ment in any appropriate manner that assured the parties of fair 
consideration of their argument. 2 ® Since the Board, through 
the means of Petitioner’s exceptions and assignment of error 
and the Administrator’s reply thereto received a written argu¬ 
ment from both sides, since it granted Petitioner the still fur¬ 
ther opportunity to respond in writing to the Administrator, 
and since it accorded the parties an opportunity to make an 
cnral presentation, which was either heard or read by all of the 
members participating in the decision, the procedure actually 
followed comported with the requirements of the Act and of 
due process generally. National Labor Relations Board v. 
Baldwin Locomotive Works, 128 F. (2d) 39 (C. C. A. 3,1942); 
Inland Steel Company v. National Labor Relations Board, 105 
F. (2d) 246,251 (C. C. A. 7,1939); see Morgan v. United States, 
298 U. S. 468, 481 (1936); cf. Consolidated Edison Company 
v. National Labor Relations Board, 305 U. S. 197, 226 (1938). 

In view of the foregoing, even if Petitioner were entitled to 
raise and this Court to consider the objection regarding the 
Board’s alleged failure to “hear” argument, the facts show 
that there is no substance to Petitioner’s contention and that 
he was accorded all the elements of a full and fair hearing, in- 

* Sec. 1004 (a) of the act, 52 Stat 1021,49 U. S. C. 644 (a). 

* The Board’s Buies of Practice, Economic Regulations, Section 285.8 (f) 
(14 C. F. R., 1946 Supp., 285.8 (f)) provide for oral argument by leave of the 
Board. 
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eluding the presentation of argument to the Board and con¬ 
sideration thereof by the Board. 

B. The Board’s order of revocation is not only justified by the findings of 
fact bnt is clearly required in the public interest 

From its basic findings of fact supported by substantial evi¬ 
dence, the Board made its ultimate finding of fact that the care¬ 
lessness and disregard for the lives and safety of others, and the 
disregard for the Civil Air Regulations manifested by Petitioner 
would constitute sufficient cause to justify refusal at the time 
of the order of revocation and at any time in the future to issue 
to Petitioner any pilot certificate or rating which would permit 
him to carry passengers for hire. (App. 32.) 

The Board as the agency primarily responsible for deter¬ 
mining whether an individual’s conduct measures up to that 
standard required by its regulations as necessary to insure the 
safety of that portion of the public which travels by aircraft, 
has determined that Petitioner does not possess those qualities 
required of air line transport pilots and upon the basis of the 
record before it has refused to sanction Petitioner’s continued 
transportation of passengers by aircraft. 27 The Board’s order 
of revocation was, therefore, fully justified. 

Under section 609 of the Act the Board is allowed a selection 
of sanctions to enforce safety in air navigation, ranging from 
partial suspension to complete revocation of a certificate. The 
selection of the particular remedy to meet the facts found is a 
discretionary function committed by Congress to the Board. 
The Board’s selection of the sanction of revocation upon the 
basis of the facts found was a proper exercise of a discretion 
committed to it and, therefore, will not be disturbed. Roch¬ 
ester Telephone Corp. v. United States , 307 U. S. 125 (1939). 

It must be remembered that the Board is charged under the 
Act with the duty to promote safety of flight in air commerce. 
This duty requires that the Board exercise its statutory power 
to revoke a pilot certificate when the holder thereof has demon- 

* Particular attention is directed to the fact that Petitioner has not been 
prevented from engaging as a pilot in aU commercial transportation, bnt 
only as to carriage of passengers. 
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strafed that because of his recklessness and contempt for regu¬ 
lations issued in the interest of safety, he is not qualified to 
hal^such certificate. In the words of the Board, reaffirming the 
rule which it* declared in 1940, “The Civil Aeronautics Board 
interprets the Act of Congress which it administers as calling 
for the highest degree of care on the part of those who sit at 
the controls of the airliners that carry the traveling public” 
(App.30). 

CONCLUSION 

It is submitted that upon the basis of the entire proceedings, 
after ample notice and a full and fair hearing, it has been es¬ 
tablished that Petitioner committed acts which not only justi¬ 
fied, but which required the revocation of Petitioner’s pilot 
certificate in the interest of safety in air navigation. Since Re¬ 
spondent’s action in revoking Petitioner’s pilot certificate was 
within its statutory powers, the exercise of which in this case 
did not deprive Petitioner of any procedural or substantive 
right, and since Respondent’s action was based upon adequate 
findings supported by substantial evidence, it is respectfully 
submitted that the order appealed from should be affirmed. 
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